ATTORNEY GENERAL oF TExas
GREG ABBOTT

~ February 23,2009

Mr. Marc Allen Connelly

Deputy General Counsel

Texas Department of State Health Services
P.O. Box 149347

Austin, Texas 78714-9347

OR2009-02345

Dear Mr. Connelly:

You ask whether certain information is subject to required publié disclosure under the Public
Information Act (the “Act”), chapter 552 of the Government Code. Your request was

assigned ID# 335551.

The Texas Department of State Health Services (the “department”) received a request for
complaint information related to a named facility. You state the department has made, or
will make, some of the responsive information available to the requestor. You claim portions
of the submitted information are excepted from disclosure under sections 552.101
and 552.137 of the Government Code. We have con51dered the excep‘uons you claim and

- reviewed the submitted information.

Initially, you acknowledge the department failed to meet the deadlines prescribed by
section 552.301 of the Government Code in requesting an open records decision from this
office. See Gov’t Code § 552.301(b), (¢). Pursuant to section 552.302 of the Government

Code, a governmental body’s failure to comply with the procedural requirements of

section 552.301 results in the legal presumption that the information is public and must be
released. Information that is presumed public must be released unless a governmental body
demonstrates a compelling reason to withhold the information to overcome this presumption.
See Hancockv. State Bd. of Ins., 797 S.W.2d 379, 381-82 (Tex. App.—Austin 1990, no writ)
(governmental body must make compelling demonstration to overcome presumption of
openness pursuant to statutory predecessor to section 552.302); Open Records Decision
No. 319 (1982). A compelling reason exists when third-party interests are at stake or when
information is confidential under other law. Open Records Decision No. 150 (1977).
Because sections 552.101 and 552.137 of the Government Code can provide compelling
reasons to withhold information, we will consider your arguments under these exceptions.

PosT OFFICE BOX 12548, AUSTIN, TEXAS 78711-2548 TEL:(512)463-2100 WWW.OAG.STATE.TX.US
An Equal Employment Opportunity Employer - Printed on Recycled Paper




Mr. Marc Allen Connelly - Page 2

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t

Code § 552.101. Section 552.101 encompasses the doctrine of constitutional privacy, which

protects two interrelated types of pr1vacy (1) the rlght to make certaln klnds of dec151ons

Open Records Decision No. 455 at 4 (1987). The first type protects an 1nd1v1dual s
autonomy within “zones of privacy” which include matters related to marriage, procreation,
contraception, family relationships, and child rearing and education. Id. The second type
of constitutional privacy requires a balancing between the individual’s privacy interests and
the public’s need to know information of public concern. Id. The scope of information
protected is narrower than that under the common-law doctrine of privacy; the information

must concern the “most intimate aspects of human affairs.” Id. at 5 (citing Ramie v. City of

Headwig Village, Texas, 765 F.2d 490 (5th Cir. 1985)). After reviewing the information at
issue, we find the information you have highlighted is protected by constitutional privacy and
must be withheld pursuant to section 552.101 of the Government Code.! The remaining
information must be released. '

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the 7

governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. - Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General at (512) 475-2497.

Sincerely, :
(W,\,H/&LQQ

Jotdan Hale
Assistant Attorney General
Open Records Division

TH/jb

'As our ruling i$ dispositive, we need not address your arguments under common-law privacy or
section 552.137 of the Government Code.
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Ref: ID# 335551
Enc.  Submitted documents
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