
ATTORNEY GENERAL OF TEXAS

GREGAB BOT T

February 24, 2009

Mr. John Ohnemilier
First Assistant City Attorney
City of Midland
P.O. Box 1152
Midland, Texas 78702

0R2009-02401

Dear Mr. Ohnemiller:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 335679.

The Midland Police Department (the "department") received a request for all offense reports
and call logs offour specified addresses during specific time frames. You state that you have
released some ofthe responsive information to the requestor. You claim that the submitted
information is excepted from disclosure under sections 552.1 Oland 552.108 of the
Government Code. We have considered the exceptions you claim and reviewed the
submitted information.

Section 552.101 ofthe Government Code excepts from disclosure "information considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Code § 552.101. This section encompasses information protected by other statutes, such as
section 58.007 of the Family Code. Section 58.007 makes confidential juvenile law
enforcement records relating to delinquent conduct or conduct indicating a need for
supervision that occurred on or after September 1, 1997. See Fam. Code § 58.007(c).
Sectio:p. 58.007(c) provides as follows:

POST OFFICE Box 12548, AUSTIN, TEXAS 78711-2548 TEL:(512)463-2100 WWW.OAG.STATE.TX.US

An Eqilal Employment Oppo..tnnity Employe... P";nted on Recycled Pape..

. _... _ ... _ .._-- _.



Mr. John Ohnemiller- Page 2

(1) if maintainea on paper or microfilm, Kept separate ITom
adult files and records;

(c) Except as provided by Subsection (d), law enforcement records and files
_ con,cerging a ~hild and info_rmation stored, by electronic means or otherwise,

concerning the child from which a recor-d or file CQuid be generated may not

____________.. be_di.scl~s~d:~~~_~~~l~c_and sh~l~_~~~ n __.__ _ -- ------- ---- ------------------_._-- __ I

(2) ifmaintained electronically in the same computer system
as records or files relating to adults, be accessible under
controls that are separate and distinct from controls to access

- electronic data concerning adults; and

(3) maintained on a local basis only and not sent to a central
state or federal depository, except as provided by Subchapter
B.

Id. For purposes of section 58.007, "child" means §l person who is ten years of age or older
and under seventeen years of age. See id. § 51.02(2). Upon review, we agree that a portion
ofthe information in Exhibits Band E involves juvenile delinquent conduct occurring after
September 1, 1997. See id. §§ 51.03(a) (defining "juvenile delinquent conduct" for the
purposes of sec~ion58.007). It does not appear that any of the exceptions in section 58.007
apply. Accordingly, the reports we have marked in Exhibits Band E are confidential
pursuant to section 58.007 of the Family Code and must be withheld under section 552.101
of the Governrrlent Code.

However, this office has concluded section 58.007 of the Family Code, as enacted by the
Seventy-fourthLegislature, does not make confidential juvenile law enforcement records
relating to conduct that occurred on or after January 1, 1996. Open Records DecisionN0.644
(1996). The Seventy-fifth Legislature, however, amended section 58.007 to once again make
juvenile law enforcement records confidential effective September 1, 1997. Act of June 2,
1997, 75th Leg., RS., ch. 1086, 1997 Tex. Sess. Law Servo 4179, 4187 (Vernon). However,
the legislature chose not to make this most recent amendment retroactive in application.
Consequently, law enforcement records pertaining to juvenile conduct that occurred between
Ja!lUary 1, 1996 and September 1, 1997, are not subj ect to the confidentiality provisions of
either the former section 51. 14(d) orthe current section 58.007 of the Family Code. In this
instance, incident report number 1996-07100035 pertains to juvenile conduct that occurred
in July 1996, arid is, therefore, not confidential under either the former section 51.14(d) or

_ the current section 58.007 ofthe Family Code. Thus, this report, which we have marked for.
release, may not be withheld under section 552.101.

Section 552.101 also encompasses the doctrine of common-law privacy. Common-r'aw
privacy protects information that (1) contains highly intimate or embarrassing facts the
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publication ofwhich would be highly objectionable to a reasonable person, and (2) is not of
legitimate concern to the public. Indus. Found. v. Tex. Indus. AccidentEd., 540 S.W.2d 668, I

- - - - - - - 685· (Tex.-1976).- The tyPe ofiilfonnatloilc'onsldered intimate-an-d -embarrassing 'by the . -- 'I
Texas Supreme Court in Industrial Foundation included information relating to sexual I

, ..- -- -assault~-pregnancy'---rfiefiral- -dl'--physic'al- 'abu'se in--the-=-:workplace;-illegitimate'-chitdren~u--- ---'---'---- _I
psychiatric treatment of men'taidisorClers, aftemp'tea sUlciCle, and~inJuries to sexual organs. 'II

Id. at 683. This office has found that the following types of information are excepted from
required public disclosure under common-law privacy: some kinds of medical information i

[

or information indicating disabilities or specific illnesses, see Open Records Decision I
Nos. 470 (1987) (illness from severe emotional and job-related stress), 455 (1987) II

(prescription, drugs, illnesses, operations, and physical handicaps), and personal financial
information not relating to the financial transaction between an individual and a
governmental body, see Open Records DecisionNos. 600 (1992), 545 (1990). Upon revi~w,

we find that the information we have marked in Exhibits C and E is highly intimate or
embarrassing and not oflegitimate public concern. Therefore, the department must withhold
the information we have marked pursuant to section 552.101 of the Government Code in
conjunction with common-law privacy. The remaining information, however, is not highly
intimate or embarrassing or is of legitimate public interest. Therefore, the department may
not withhold any portion of the remaining information C under section 552.101 in '
conjunction with common-law privacy.

Section 552.101 also encompasses criminal history record information ("CRRI") generated
by the National Crime Information Center ("NCIC") or by the Texas Crime Information
Center ("TCIC"), which is confidential. Title 28, part 20 ofthe Code ofFederal Regulations
governs the release of CRRI that states obtain from the federal government or other states.
Open Records Decision No. 565 (1990). The federal regulations allow each state to follow
its individual law with respect to CRRI it generates. Id. Section 411.083 ofthe Government '
Code deems confidential CRRI that the Texas Department of Public Safety ("DPS")
maintains, except that the DPS may disseminate this information as provided in chapter 411,
subchapter F ofthe Government Code. See Gov't Code § 411.083. Sections 411.083(b)(1)
and 411.089(a)..authorize a criminal justice agency to obtain CRRI; however, a criminal
justice agency may not release CRRI except to another criminal justice agency for a criminal
justice purpose. Id. § 411.089(b)(1). Other entities specified in chapter 411 of the
Government Code are entitled to obtain CRRI from DPS or another criminal justice agency;
however, those entities may not release CRRI except as provided by chapter 411. See
generally id. §§ 411.090-.127. Thus, any CRRI obtained from DPS or any other criminal
justice agency mllst be withheld under section 552.101 of the Government Code in
conjunction with Government Code chapter 411, subchapter F. ' See id. § 411.082(2)(B)
(term CRRI does not include driving record information). Upon review, we find that the
informa~ion at issue is related to offenses that indicate current involvement in the criminal
justice system, including warrants. Thus, no portion ofExhibit E constitutes CRRI generated
by TCIC and NCIC. Accordingly, the department may not withhold Exhibit E on this basis.
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Section 552.1 08(a)(2) ofthe Governme!1t Code excepts from disclosure "[i]nformation held
by a law enforcement agency or prosecutor that deals with the detection, investigation, or
prosecution of crime . ~. ifft is hlformation- thai deals with the- defectIon,- investigatfan, ar - .- i

prosecution of crime only in relation to an investigation that did not result in conviction or I
cle-ferrea-adjudlcatitftlr:}"--Jd.-§5S2:t08ta)(2}.-S~ection:5S2-:-1 08(a)(2jis-applicableonlyifthe -- ------ --- ---I

======~in~fo=r~m~a~tion atissue relates to a 'conclllileo cflmiruIT case tftafCliCl not result in a conviction r

or a deferred adjudication. A governmental body that claims an exception to disclosure I

under section 552.108 must reasonably explain how and why this exception is applicable to
the information the governmental body seeks to withhold. See id. § 552.301(e)(1)(A); Ex
parte Pruitt, 551 S.W.2d 706 (Tex. 1977). You assert the submitted incident reports in
Exhibit D pertain to criminal investigations that did not result in convictions or deferred
adjudication. Therefore, we agree section 552.108(a)(2) is applicable to these reports.

We note, and you aclGlowledge, that section 552.108 does not except'from disclosure basic
information about an arrested person, an arrest, or a crime. Gov't Code § 552.1 08(c). Basic
information refers to the information held to be public in Houston Chronicle Publishing Co.
v. City ofHouston, 531 S.W.2d 177 (Tex. Civ. App.-Houston [14th Dist.] 1975), writref'd
n.r.e.per curiam,536 S.W.2d 559 (Tex. 1976). See Open Records Decision No. 127 (1976)
(summarizing types of information made public by Houston Chronicle). Thus, with the
exception of basic information, which includes a detailed description of the offense, the
department may withhold the submitted incident reports in Exhibits D pursuant to
section 552.1 08(a)(2) of the Government Code. We note the department has the discretion
to release all or part ofthis information that is not otherwise confidential by law. Gov't Code
§ 552.007.

Section 552.130 excepts from public disclosure information that relates to a motor vehicle
operator's or driver's license or permit or a motor vehicle title or registration issued by an
agency of this state. See id. § 552.130(a)(1)-(2). The department must withhold the Texas
driver's license and motor vehicle information that we have marked under section 552.130.

In summary, the department must withhold the reports we have marked under
section 552.101 of the Government Code in conjunction with section 58.007 of the Family
Code. The department must also withhold the information we have marked section
under 552.101 in conjunction with common-law privacy. With the exception of basic
information, the department may withhold the reports in Exhibit D under
section 552.108(a)(2). Finally, the department must withhold the information we have
marked in Exhibit E under section 552.130. The remaining information must be released.

This letter ruling is limited to the patiicular information at issue in this request and limited
to the faCts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.
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I

This ruling triggers important deadlines regarding the rights and responsibilities of the I

_gover~be.nl~~l 'bod
l
y and ~f~herequebst?r. F011' mo/r/e information concer/ningn/t~odse rightIS a1nd _ I

responsl 1 It1es, p ease VISIt our we SIte at lttp: www.oag.state.tx.us ope 111 ex or.p lp, ' I

~~_(~~~/~~J~f[~c;_o~~:~i~~o~~:~el~:;r:~~s a~~::b~~:~::~~~o~~~~~~di~;l!p:~~~~---_. ._n ..

=====~,~'~~o~:~~~:y~~:::~:~~ ~~S1;~~~~~-~~e-cnOTne-e(YseRUles-mlministratorof~ne-(7ffice-of I

Sincerely,

-;
(~

Tamara Wilcox
Assistant Attorney General
Open Records Division

TW/eeg

Ref: ID# 335679

Ene. Submitted documents

c: Requestor
(w/o enclosures)


