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Febmary 27,2009

Ms. Andrea Sheehan
Law Offices ofRobert E. LlU1a
4411 North Central Expressway
Dallas, Texas 75205

0R2009-02605

Dear Ms. Sheehan:

~-----------~~--You aslCwnetller cena:irclnfonna:tic5n-ts-subJecCHn'equirecl-pltbttc-disclosure-under·t11e-~---~~-~_·
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was .
assigned ID# 336017.

T4e Carrollton-Fanners Branch Independent School District (the "district"), which you
--.- represent,receiveda-requestforsixcategoriesofinformation pertaining.toanamed formeL- .- -- - --- -­

employee from an investigator with the Texas Education Agency (the "TEA"). You state
some of the requested infonnation has been released to the requestor. You claim that
portions of the submitted infonnation are excepted from disclosure lU1der
sections 552.101, 552.102, 552.117, 552.130, 552.136, and 552.147 of the Govenunent
Code. You also state, and provide docmnentation showing, that you notified the individual
whose privacy interests are at issue ofthe request and ofher right to submit arguments to this

-offlce-asto-wh:Ttne -iilform-atio-Il-sliolila-iiot-oe -:6ire(isec[~See-geiiercilly--Gov'r-coQe

§§ 552.304 (providing that interested party may submit comments stating why information
should or should not be released), 552.305(d). We have considered the exceptions you claim
and reviewed the submitted infOlmation, a portion ofwhich includes a representative sample
of information. 1

'We assume that the "representative sample" ofrecords submitted to tIns office is tlUlyrepresentative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). TIns open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of infonnation than that subnntted to this
office.
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Initially, we note that you have redacted Texas motor vehiclerecordinfonnation inExhibit
D of the submitted infonnation. Pursuant to section 552.301 of the Government Code, a

____ ___ ~g()y~rnm~IJ:tCl.lb_o_dy tl~at seeks to withhold requested-infonnation must submit to this office i
=======CLCD_l=l~ o.Lthe.illfoJ:ro_a1i~nl,'-1a:b-eiedtoll;dicate-whicl1'exceQii911s aQl21Y-to-whicb.partsofthe----- -- ---- --·-1

copy, unless the governmental body has received a previous determination for the
infonnation at issue. Id. § § 552.301(a), .301(e)(I)(D). You do not assert, nor does our
review of our records indicate, that you have been authorized to withhold Texas motor
vehicle record infOlmation without seeking a mling from this office. See ie!. § 552.301(a);
Open Records Decision No. 673 (2000). As such, this type ofinfOlmation ml1st be submitted
in a marmer that enables this office to detennine whether the infonnation comes within the
scope of an exception to disclosllre. In this instance, we can discem the nature of the
redacted infonnation; thus, being deprived ofthat infonnation does not inhibit our ability to
make a mling. In the future, however, the district should refrain from redacting any
infonnation that it submits to this office in seeking an open records mling. Failure to do so
may result in the presumption that the redacted information is public. See ie!. § 552.302.

.. .'..'- 'SectioiiS5Z:rOf6ftneG6vefuIrieiifC6de-exceptsTI'OItrdiscl(j'STIte"infohnation:considered~"
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Code § 552.101. This section encompasses information protected by other statutes, such as

- -~-----------the-Fami.lY-]\'feclican=eaveAct~tlie-"FM[A'f):-seCfion165;ronifle'29-offlie-Unire-d-States---~---------

Code. Section 825.500 ofchapter V oftitle 29 ofthe Code ofFederal Regulations identifies
the record-keeping requirements for employers that are subj ect to the FMLA. Subsection (g)
of section 825.500 states:

.- -[r]ecords and documents'rehiting to medical certifications,-recertifieations OF ,.

medical histories of employees or employees' family members, created for
purposes of FMLA, shall be maintained as confidential medical records in
separate files/records from the usual personnel files, and if ADA is also
applicable, such records shall be maintained in confonnance with ADA
confidentiality requirements[], except that:

(1)· Supervisors and managers may be infonned regarding necessary
restrictions on the\ work or duties of an employee and necessary
accommodations;

(2) First aid and safety persollilel may be infonned (when
appropriate) if the employee's physical or medical condition might
require emergency treatment; and

(3) Government officials investigating compliance with FMLA (or
other pertinent law) shall be provided relevant infomlation upon
request.
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i

29 -C.F.R.§ 825.500(g).YOlLstatethat the submitted infonnation contains "medical __ I

~~~~~~t:t~~~[,s1_iea~~~!Za~:~~~~~el:~;at~;~s~~:~~s~~.~.5~c~~~~~~~~1~,0~~lef~~d~1:~ I
--~----~------FederafRegl.l1atlOns_:_Flrrthel~,-wefindthat-no-neOfihereTeaseproVlsions-6TtheFMLA-app1y----------- -I

to the information. Thus, we conclude that the district must withhold Exhibits B-1, B-2, and i
B-4 pursuant to section 552.101 of the Government Code in conjtillction with the FMLA.

Section 21.355 of the Education Code is also encompassed by section 552.101 of the
Govemment Code. Section 21.355 provides that "[a] document evaluating the performance
of a teacher or administrator is confidential." Educ. Code § 21.355. This office has
interpreted section 21.355 to apply to any document that evaluates, as that teml is commonly
understood, the perfonnance of a teacher or an administrator. See Open Records Decision
No. 643 (1996). In Open Records Decision No. 643, this office also concluded that an
administrator is someone who is required to hold and does hold a certificate required under
chapter 21 of the Education Code and is administering at the time ofhis or her evaluation.
Id. at 4. You state that the individual at issue held an administrator certificate under

--si.lOcnaptetB-ofchaptet-21oftheEduca:tidfrCodeandwas--perfonning-the-functionsofanc;:.-­

administrator at the time ofthe evaluations. You contend that the infonnation in Exhibit E
constitutes evaluations for the purpose of section 21.355 of the Education Code. Upon

--- ----------- - review~we agree that ExliibiLE-is-confidentiaTUilaers-ectioii-2T355oI1:11eEdiicatioii-C6de~---------------

Thus, the district must withhold Exhibit E under section 552.101 of the Government Code
in conjunction with section 21.355 of the Education Code.

You also contend that Exhibit D includes Texas motor vehicle record infonnation excepted
- -from public disclosure under section 552-.130-of theG0vernment Cede. - Section 552.BO

excepts from disclosure information that relates to a motor vehicle operator's or driver's
license or permit issued by an agencyofthis state. Gov't Code § 552.130. Accordingly, the
district must withhold the Texas motor vehicle record infonnation you have marked, and the
additional information we have marked, under section 552.130 of the Govermnent Code.
However, you have failed to demonstrate how the infonnation we have marked for release
i~ §J:l9jelftt()§e(*()115:;~) ~Q,Cll1cl itl11a.Y}1()tJJ~""i!1lllel,!g-()111 ,!i_s~Josure ont11'(lt basis.

We note that the requestor is a staffinvestigator with the Texas Education Agency ("TEA").
TEA's request states that it is seeking this infonnation under the authority provided to the
State Board for Educator Certification ("SBEC") by section 249.14 oftitle19 of the Texas
Administrative Code. Chapter 249 of title 19 of the Texas Administrative Code govems
disciplinary proceedings, sanctions, and contested cases involving SBEC. See 19 T.A.C.
§ 249.1. Section 249.14 provides the following in relevant part:

(a) Staff [ofTEA] may obtain and investigate infonnation conceming alleged
improper conduct by an educator, applicant, examinee, or other person

i
J
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subject to this chapter that would walTant the board denying reliefto or taking
_disciplinary action against the p~rson OLQl;aiifiQat~.

(c) The executive director and staff may also obtain and act on other
information providing grounds for investigation and possible action under
this chapter.

Id. -We note that these regulations do not specifically grant access to infonnation subject to
the FMLA, section 21.355 of the Education Code, or section 552.130 of the Government
Code. We further note that the FMLA, section 21.355 of the Education Code, and
section 552.130 ofthe Govenunent Code have their own access provisions goveming release
of infonnation. Generally, if confidentiality provisions or another statute specifically
authorize release ofinformation under certain circumstances or to particular entities, then the
information may only be released or transfelTed in accordance therewith. See Attomey
General Opinions GA-0055 (2003) at 3-4 (SBEC not entitled to access teacher appraisals

--- madec6nfid-ential-bysedion2L355 ofthe-EducatiOlFCodewhere section-21.3S3c ofthe ­
Education Code expressly authorizes limited release of appraisals to other school districts_
in connection with teachers' employment applications), DM-353 (1995) at 4-5n.6 (detailed

-~_._--~--- -- -----provisions-iil sfate -Iawfor-disclosme()rfecofdswoUldn6CpelTIiiraii,-Closlite-"tcn5tlier -~---------
govemmental entities and officials ... without violating the record's confidentiality"),
JM-590 (1986) at 5 ("express mention or enumeration ofone person, thing, consequence, or
class is tantamount to an express exclusion ofall others"); Open Records Decision No. 655
(1997) (because statute pennitted Department of Public Safety to transfer confidential

-- -criminal history-informatiol1only-tocertain-entities-for-certain-plirposes,-colilltycou1d-not -- -- --- --­
obtain information from the department regarding applicants for cOlmty employment). We
also note that an interagency transfer of this infonnation is not pemlissib1e where, as here,
the applicable statutes enumerate the specific entities to which information encompassed by
the statute may be disclosed, and the emunerated entities do not include the requesting
govemmental body. See Open Records Decision Nos. 655 at 8-9 (1997), 516 at 4-5

__ n2§~),- 4~Qa!}_(1_2~82;_~e.e._Cllso Attom~y Genera1_c>pinion GA-0055.

Furthermore, where general and specific statutes aTe in ilTeconci1ab1e conflict, the specific
provision typically prevails as an exception to the general provision lmless the general
provision was enacted later and there is clear evidence that the legislature intended the
general provision to prevail. See Gov't Code § 311.026(b); City ofLake Dallas v. Lake
Cities Mun. Uti!. Auth., 555 S.W.2d 163, 168 (Tex. Civ. App.--:Fort Worth 1977, writ refd
n.r.e.). Although section 249.14 generally allows TEA access to information relating to
suspected misconduct on the part ofan educator, the FMLA sp~cificallyprotectsinfonnation
created forpmposes ofthe FMLA, section 21.355 ofthe Education Code specificallyprotects
teacher evaluations, and section 552.130 specifically protects Texas motor vehicle record
information. These sections and the FMLA specifically pennit release to certain parties and
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in certain circumstances that do not include TEA's request in this instance. We therefore
conclude that, notwithstanding the provisions of sectiQu249,14, the district must withhold
the infonnation that is excepted from disclosure lUlder the FMLA, section 21.355 of the

,~___ Education Code, and 552.130 oftheGovern111entCode. S~~OpenRecordsDecisiollN0.629
'---~------[994L(J2ro-vlsion-oTBingo-EnibIillg-ACiUtnafspe-Cincany-pl;ovicreQTor-rioli~-arsCrOSlireof--~----------1

information obtained in connection with examination ofbooks and records of applicant or I
licensee prevailed over provision that generally provided for public access to applications, I

retlU11s, reports, statements and audits submitted to or conducted by Texas Alcoholic I
Beverage Commission). i

You assert that some of the remaining information is excepted under sections 552.101 in
conjunction with common-law privacy and constitutional privacy, and
sections 552.102, 552.117, 552.136, and552.147 ofthe GovenunentCode,z However, these
sections do not have their own release provisions. Therefore, TEA has a right of access to
the remaining infonnation pursuant to section 249.14. S~e Open Records Decision No. 525
(1989) (exceptions to disclosure do not apply to infonnationmade public by other ,statutes).

-·_-:rnSUli1:11i8.I-Y,-the-c-distri-ct-mustwithhold-the-infonnation·wehave-marked-·subject---to­
section 552.101 of the Govenunent Code in conjunction with (1) the FMLA and (2)
section 21.355 of the Education Code. The district must also withhold the infonnation we

-----~ ----hive-marlcedliIiaerseCfiori-5S2~ T3 OoIThe-Gov~fniiiehf Ccm~e.--The disttictmllsnelease-the------~-~~

remaining information to TEA pursuant to section 249.14 of Title 19 of the Texas
Administrative Code.3

2Common-law privacy protects infomlation if: (1) the infomlation contains highly intimate or
embalTassing facts the publication ofwhich would be highly objectionable to a reasonable person, and (2) the
infOlmation is not of legitimate concem to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540
S.W.2d668 (Tex. 1976). Constitutional privacy consists of two intelTelated types of privacy: (1) the right to

---maKeceifilillKiridsofuecisions-ilidepei1dentlyahd(2ranindiVidual's ilitefestmavoidingdisclosme ofpersonal- -- .­
matters. See Open Records Decision No. 455 at 4 (1987). Section 552.102(b) excepts from disc10sme al1
infOlmation from transcripts of a professional public school employee other than the employee's name, the
cOmses taken, and the degree obtailled. Gov't Code § 552.102. Section 552.117 excepts from public disc10sme
the present and fOlmer home addresses and telephone munbers, social secmity numbers, and family member
infOlmation of ClUTent or fOlmer officials or employees of a govemmental body who request that this
IDfOlmation be kept confidential under section 552.024. Id. § 552.117. Section 552.136 makes confidential
"a credit card, debit card, charge card, or access device number that is col1ected, assembled, or maintained by
or for a govemmental body[.]" Id. § 552.136. Section 552.147 excepts from disc10sme the social secmity
number ofa living person. Id. § 552.147.

3Because TEA has a right of access to certain IDformation ill the submitted documents that otherwise
would be excepted from release under the Act, the dish'ict must again seek a decision from this office if it
receives a request for tills IDformation from a different requestor without such a right of access.
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This letter mling is limited to the particular infOlmation at issue in this request and limited
to, the facts. as presented to us; therefore, this mling must nQt be relied l-mOn ClS a previous
determination regarding any other infonnation or any other circumstances.

---~--_u_ --- --ThTs-fi.lllng tgggers--im1201fallCdeaCiTlu-esregm:diilg- the--nghts-ai1cl-iesponsibllifies-oI-tlle------ un_un!
governmental body and ofthe requestor. For more information concel11ing thosenghts and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attol11ey General's Open Govenunent Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
informationlmder the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attol11ey General at (512) 475-2497.

Christina Alvarado
- --As-sistaiirAttbmeyGenetal

Open Records Division

----------~--T:~Ncc-------~------------------~--~--------------------'--------------------------- ------ ------

Ref: ID# 336017

Enc. Submitted documents

cc: Requestor
(w/o enclosures)


