
ATTORNEY GENERAL OF TEXAS

--- -~-~-~----------GREG~-~ABBOTT----- --

Febmary 27,2009

Mr. W. Montgomery Meitler
Assistant Counsel
Office of Legal Services
Texas Education Agency
1701'North Congress Avenue
Austin, Texas 78701

~._-_. - - ~-- --~~----.. ----.- -- - ~-·---·1

I
I
I
!

I
I

I

0R2009-02619

---- ----------Bear-Mr~-Meitler:-----------------~,--------------~ ----------------------- -------------

, You ask whether certain information is subject to required public disclosure under the
,__:public Information Act (the"Ace), chapter552 oftheGovenunent Code. Your request was '_ .. -~ - -.- --,--------".------ -----,... _---

assigned ID# 335948 (TEA PIR# 10536)..

The Texas EducationAgency (the "agency") received three requests fi.-om the same requestor
for all documents related to any investigation, complaint, or allegation involving the
requestor during a specified time period and all persollilel documents, previous public
infonnation requests, documents provided to Texas Parles and Wildlife, sexual harassment
complaints, and perfonnance evaluations concerning the requestor. 1 You state that you will
release a portion of the responsive infonnation. You claim that the submitted information
is excepted frorridisclosure under sections 552.101"and 552.107'ofthe GovemmentCode.
We have considered the exceptions you claim and reviewed the submitted information?

IThe agency sought and received clarification ofthe infOlmationrequested. See Gov't Code § 552.222
(if request for information is unclear, governmental body may ask requestor to clarify request); see also Open
Records Decision No. 31 (1974) (when presented with broad requests for information rather than for specific
records, governmental body may advise requestor of types of information available so that request may be
properly narrowed).

2We assume the "representative sample" of records submitted to tlllS office is truly representative of
the requested records as a whole. See Open Records Decision Nos. 499 (1988),497 (1988). This open records
letter does not reach, and tllerefore does not authorize the withholding of, any Otller requested records to tlle
extent those records contain substantially different types of information than that submitted to this office.
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~~ .. _ ____ __Section5 52.101 oftheGovenllnelltCode:~ excepts frompllblic disclosure "info!1nation__ ~ __~_~_ __ __
considered to be confidential by law, either constitutional, statutory, or byjudicial decision."
Gov't Code § 552.101. This section encompasses the common~law right ofprivacy, which
protects infonnationilfl) tile ii1fonnationcontaii1S11igTilyinTimate or em5arrassing facts, tli~e-------
publication of which would be highly objectionable to a reasonaole person, ana (2) tile
infonnation is not oflegitimate concem to the public. Indus. Found. v. Tex. Indus. Accident
Ed., 540 S.W.2d 668,685 (Tex. 1976). III Morales v. Ellen, 840 S.W.2d 519 (Tex. App.-EI
Paso ;1992, writ denied), the court addressed the applicability of the conunon-Iaw privacy
doctrine to files of an investigation of allegations of sexual harassment. The investigation
files in Ellen contained individual witness statements, an affidavit by the individual accused
ofthe misconduct responding to the allegations, and conclusions ofthe board ofinquiry that
conducted the investigation. Ellen, 840 S.W.2d at 525. The comi ordered the release ofthe
affidavit ofthe person underinvestigation and the conclusions ofthe board ofinquiry, stating
that the public's interest was sufficiently served by the disclosure of such documents. Id.
In concluding, the Ellen court held that "the public did not possess a legitimate interest in the
identities ofthe individual witnesses, nor the details oftheirpersonal statements beyondwhat
is contained in the documents that have been ordered~released;"ld;-c

Thus, if there is an adequate smnmary of an investigation of alleged sexual harassment, the
---- "_..- - - - ---- --- ---investigaticni-sufiinjIfrylnllst b-e-released-along-withtlTe-statement-o-fthe-ac-cusedlmderEllen~

but the identities of the victims and witnesses of the alleged sexual harassment must be .
redacted, and their detailed statements must be withheld from disclosure. See Open Records
Decision Nos. 393 (1983),339 (1982). Ifnoadequatesmnmary of the investigation exists,
then all of the infonnation relating to the investigation ordinarily must be released, with the
exception of infonnation that would identify the victims and witnesses. . Because
common-law privacy does not protect infonnation about a public employee's alleged
misconduct on the job or complaints made about a public employee's job perfonnance, the
identity of the individual accused of sexual harassment is not protected from public
disclosure. See Open Records Decision Nos. 438 (1986), 405 (1983), 230 (1979), 219
(1978).

You have submitted two investigations of sexual harassment. Both investigations possess
adequate smnmaries of the investigation and statements ofthe accused. These smnmaries
and the statements of the accused are not confidential under conunon-Iaw privacy. You
assert that the infonnation you have marked within the submitted smmnaries and statements
identifies victims and witnesses in se~ual hal'assment investigations. Upon review of the
submitted infonnation, we agree that, with the exception ofthe infonnation we have marked
for release, the infonnation you have marked is confidential under common-law privacy and
must be withheld pursuant to section 552.101 of the Govenunent Code. See Ellen, 840
S.W.2d at 525.

Thus, with the exception of the summaries and statements of the accused, which must be
released, the agency must withhold the sexual harassm~nt investigations in the submitted
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infonnation tmder section 552.101 in conjunction with common-law privacy and Ellen.
AlsQ, exceptwhere we have,lTIarked for release, the agency must withhold the idelltifying
infonnation of witnesses ahd victims of sexual harassment you have marked in the
summaries and statements of the accused under section 555.101 in conjunction with
common-law privacy.

We winnow address your claim under section 552.107 for the submitted infonnation that
is not part of the sexual harassment investigations. Section 552.107(1) of the Govenunent
Code protects infonnation coming within the attomey-client privilege. When asserting the
attomey-client privilege, a govemmental body has the burden of providing the necessary
facts to demonstrate the elements of the privilege in order to withhold the infbnnation at
issue. Open Records Decision No. 676 at 6-7 (2002).

First, a governmental body must demonstrate that the infonnation constitutes or documents
a communication. Id. at 7. Second, the commtmication must have been made "for the
purpose offacilitating the rendition ofprofessional legal services" to the client govemmental
body. TEX. R. EVID. 503(b)(1). The privilege does not apply when an attomey or
representative' is involved 'in some" capacity other than that- of providing or-facilitating'
professional legal services to the client govenunental body. In re Tex. Farmers Ins.
Exch., 990 S.W.2d337, 340 (Tex. App.-Texarkana 1999, orig. proceeding) (attomey-client

---- 'privilegea.oes -noC-apply-ir-attomey" -actl:ng-ifi -capacity -other-than-that .. of-attomey):" -- --- - ._-

Govemmental attomeys often act in capacities other than that ofprofessional legal cOlmsel,
such as administrators, investigators, or managers. Thus, the mere fact that a communication
-involves an attomey-forthe- govemment does noLdemonstrate this_element. _Third,_the
privilege applies only to communications between or among clients, client representatives,
lawyers; and lawyeHepresentatives. ,TEX. R. EVID. 503(b)(1)(A)..,(E). Thus, agovemmenta1
bodymust infonn this office ofthe identities and capacities ofthe individuals to whom each
communication at issue has been made. Lastly, the attomey-client privilege applies only to
a confidential communication, id. 503(b)(1), meaning it was "not intended to be disclosed
to third persons other than those to whom disclosure is made in furtherance ofthe rendition
ofprofessional legal services to the client or those reasonably neceSSalY for the transmission
of the communication." Id. 503(a)(5).

Whether a communication meets tIns definition depends on the intent ofthe parties involved
at the time the infonnation was cOlmnunicated. Osborne v. Johnson, 954 S.W.2d .180, 184
(Tex. App.-Waco 1997, no writ). Moreover, because the client may elect to waive the
privilege at any time, a govenllnental body must explain that the confidentiality of a
communication has been maintained. Section 552.107(1) generally excepts an entire
communication that is demonstrated to be protected by the attomey-client privilege unless
otherwise waived by the govemmental body. See Huie v. DeShazo, 922 S.W.2d 920,923
(Tex. 1996) (privilege extends to entire commtmication, including facts contained therein).

You explain that the infonnation you have marked under section 552.107 constitutes
confidential communications between attomeys for the agency and agency staff and clients
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that were made in furtherance ofthe rendition ofprofessional legal services. You also assert
_ th~ communications were intendedtoqe confidential and that their confidenti~lityhas been

maintained. After'reviewing your arguments and the submitted infonnation, we agree the
informationyou have marked constihltes privileged attorney-client communications that may
be withhela-under section 532~TOTof1fie Government Cooe.

To conclude, with the exception ofthe summaries and statements ofthe'accused, which must
be released, the agency must withhold the sexual harassment investigations in the submitted
information under section 552.101 in conjtIDction with connnon-law privacy and Ellen.
Also, except where we have marked for release, the agency must withhold the identifying
information of witnesses and victims of sexual harassment you have marked in the
sunnnaries and statements of the accused tIDder section 555.101 in conjunction with
common-law privacy. The agency may withhold the remaining infonnation under
section 552.107 of the Govennnent Code.

This letter ruling is limited to the particular infonnation at issue in this request and limited ,
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determinationregarding anyother infonnation oranyothercircumstances~-

This ruling triggers important deadlines regarding the rights and responsibilities of the
---govefi1i:fJ.eiitalbodyartd ofthEftequ:estot:-Ponnore-lnfonnation-concemingthoserightsand -- --- --- ------

responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attorney General's Open Government Hotline, toll free,
at (877) 673-6839. - Questions concerning the allowable charges for proyiding Pllblic
information under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General at (512) 475-2497.

smcerel~ !/IlL
Jonathan Miles
Assistant Attorney General
Open Records Division

JM/cc

Ref: ID# 335948

Ene. Submitted documents

c: Requestor
(w/o enclosures)


