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ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

March 3, 2009

Ms. Eileen McPhee

Carls, McDonald & Dalyrmple, LLP
Barton Oaks Plaza 2

901 South Mopac Expressway, Suite 500
Austin, Texas 78746

OR2009-02754

Dear Ms. McPhee: |

Youask whether certain information is subject to required public disclosure under the Public
Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 336058. ‘

The Georgetown Police Department (the “department”), which you represent, received a
request for calls’for service and incident reports regarding several specified addresses over
a particular time period. You state the department has released most of the requested
information to the requestor. You also indicate the department does not have information
responsive to some of the request.' You claim portions of the submitted information are
excepted from disclosure under section 552.101 of the Government Code. We have
considered the exception you claim and reviewed the submitted information.

Initially, you acknowledge that the department failed to meet the deadlines prescribed by
section 552.301 of the Government Code in requesting an open records decision from this
office. See Gov’t Code § 552.301(b), (¢). Pursuant to section 552.302 of the Government
Code, a governmental body’s failure to comply with the procedural requirements of
section 552.301 results in the legal presumption that the information is public and must be
released. Information that is presumed public must be released unless a governmental body

'We note Act does not require a governmental body to disclose information that did not exist at the
time the request was received.. Econ. Opportunities Dev. Corp. v. Bustamante, 562 S.W.2d 266
(Tex.Civ.App.—San Antonio 1978, writ dism’d); Open Records Decision No. 452 at 3 (1986).
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demonstrates a compelling reason to withhold the information to overcome this presumption.
See Hancockv. State Bd. of Ins., 797 S.W.2d 379, 381-82 (Tex. App.—Austin 1990, no writ)
(governmental body must make compelling demonstration to overcome presumption of
openness pursuant to statutory predecessor to section 552.302); Open Records Decision
No. 319 (1982). The presumption that information is public under section 552.302 can
generally be overcome by demonstrating that the information is confidential by law or third-
party interests are at stake. See Open Records Decision Nos. 630 at 3 (1994), 325 at 2
(1982). Section 552.101 can provide a compelling reason to overcome this presumption;
therefore, we will address your arguments under this exception.

. Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This exception encompasses information that another statute makes
confidential. You claim portions of the submitted information are confidential under
section 48.101 of the Human Resources Code, which pertains to the disclosure of reports of

abuse, neglect, or exploitation of elderly and disabled persons in certain facilities. -

Section 48.101 provides in pertinent part as follows:

~(a) The following information is confidential and not subject to disclosure
under Chapter 552, Government Code:

(1) a report of abuse, neglect, or exploitation made under this
chapter;

(2) the identity of the person making the report; and

(3) except as provided by this section, all files, reports, records,
communications, and working papers used or developed in an
investigation made under this chapter or in providing services as a
result of an investigation.

(b) Confidential information may be disclosed only for a purpose consistent
with this chapter and as provided by [the Texas Department of Family and
Protective Services] or investigating state agency rule and applicable federal
law.

Hum. Res. Code § 48.101. The only entities authorized to conduct an investigation under
chapter 48 of the Human Resources Code are the Department of Family and Protective.
Services and certain other state agencies, depending on the circumstances surrounding the

incident.” See id. §§ 48.151,48.152, 48.252, 48.301. Thus, records of a police department -

investigation generally are not subject to section 48.101. The submitted information reflects

In 2005, the Department of Protective and Regulatory Services was renamed the Department of
Family and Protective Services. See Act of May 29, 2005, 79th Leg., R.S., ch. 268, §§ 1.74, 1.75, 2005 Tex.
Gen. Laws 621, 661.
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that it was created by the department pursuant to its own investigations. Thus, we conclude
no portion of the submitted information was used or developed in an investigation made
under chapter 48 of the Human Resources Code. Therefore, it may not be withheld under
section 552.101 of the Government Code on this basis.

Next, we address your claim under section 552.101 in conjunction with the doctrine of
common-law privacy. Common-law privacy protects information if (1) the information
contains highly intimate or embarrassing facts, the publication of which would be highly
objectionable to a reasonable person, and (2) the information is not of legitimate concern to
the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976).
To demonstrate the applicability of common-law privacy, both prongs of this test must be
satisfied. Id. at 681-82. The types of information considered intimate and embarrassing by
the Texas Supreme Court in Industrial Foundation included information relating to sexual
assault, pregnancy, mental or physical abuse in the workplace, illegitimate children,
psychiatric treatment of mental disorders, attempted suicide, and injuries to sexual organs.
Id. at 683. Further, this office has found that some kinds of medical information or
information indicating disabilities or specific illnesses is protected by common-law privacy.
See Open Records Decision Nos. 470 (1987) (illness from severe emotional and job-related
stress), 455 (1987) (prescription drugs, illnesses, operations, and physical handicaps). A
compilation of an individual’s criminal history is highly embarrassing information, the
publication of which would be highly objectionable to a reasonable person. Cf. United
States Dep’t of Justice v. Reporters Comm. for Freedom of the Press, 489 U.S. 749, 764
(1989) (when considering prong regarding individual’s privacy interest, court recognized
distinction between public records found in courthouse files and local police stations and
compiled summary of information and noted that individual has significant privacy interest
in compilation of one’s criminal history). Furthermore, we find that a compilation of a
private citizen’s criminal history is generally not of legitimate concern to the public. Upon
review, we find the information we have marked is highly intimate or embarrassing and not
of legitimate public interest. Thus, this information must be withheld under section 552.101

in conjunction with common-law privacy. However, we determine the remaining
information is not highly intimate or embarrassing. Therefore, no portion of the remaining
information may be withheld under section 552.101 on the basis of common-law privacy.

We next note that section 552.101 also encompasses chapter 411 of the Government Code,
which deems confidential criminal history record information (“CHRI”) generated by the
National Crime Information Center (“NCIC”) or by the Texas Crime Information Center
(“TCIC”). The federal regulations allow each state to follow its individual law with respect
to CHRI it generates. Gov’t Code § 411.083. Section 411.083 of the Government Code
deems confidential CHRI the DPS maintains, except that the DPS may disseminate this
information as provided in chapter 411, subchapter F of the Government Code. See id.
Sections 411.083(b)(1) and 411.089(a) authorize a criminal justice agency to obtain CHRI;
however, a criminal justice agency may not release CHRI except to another criminal justice
agency for a criminal justice purpose. Id. § 411.089(b)(1). Other entities specified in
chapter 411 of the Government Code are entitled to obtain CHRI from the DPS or another
criminal justice agency; however, those entities may not release CHRI except as provided
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by chapter 411. See generally id. §§ 411.090 - .127. Furthermore, any CHRI obtained from
the DPS or any other criminal justice agency must be withheld under section 552.101 of the
Government Code in conjunction with Government Code chapter 411, subchapter F. A
portion of the submitted information constitutes CHRI generated by TCIC and NCIC. We
have marked the information subject to section 552.101 in conjunction with chapter 411 of
- the Government Code. '

We note some of the remaining information is subject to section 552.130 of the Government
Code.® Section 552.130 excepts from disclosure “information [that] relates to . . . a motor
vehicle operator’s or driver’s license or permit issued by an agency of this state [or] a motor
vehicle title or registration issued by an agency of this state[.]” Id. § 552.130. Accordingly,
the department must withhold the Texas motor vehicle record information we have marked
pursuant to section 552.130 of the Government Code.

We note, however, the requestor is with the Georgetown Housing Authority (the “housing
authority”) who states the requested- documents will be “used for the purposes of lease
enforcement and possible eviction.” The DPS is required to provide CHRI to a noncriminal
justice agency authorized to receive CHRI pursuant to a federal statute, executive order, or
state statute. Id. § 411.083(b)(2). In Open Records Decision No. 655 (1997), this office
concluded that a local housing authority is a noncriminal justice agency authorized by
federal statute to receive CHRI. Open Records Decision No. 655 at 4 (1997). The federal
Housing Opportunity Program Extension Act of 1996 authorizes housing authorities to
obtain criminal records of applicants and tenants. Section 1437d(q)(1)(A) of chapter 42 of
the United States Code provides that “the National Crime Information Center, police
departments, and other law enforcement agencies shall, upon request, provide information
to public housing agencies regarding the criminal conviction records of adult applicants for,
or tenants of, public housing for purposes of applicant screening, lease enforcement, and
eviction.” 42 U.S.C. § 1437d(q)(1)(A)." To the extent the requestor is seeking CHRI
regarding tenants of public housing, the housing -authority is authorized to receive CHRI
from the DPS. Pursuant to section 411.087 of the Government Code, an agency that is
entitled to obtain CHRI from the DPS is also authorized to “obtain from any other criminal
justice agency in this state criminal history record information maintained by that [agency].”
Gov’t Code § 411.087(a)(2). Accordingly, the housing authority is also authorized to
receive CHRI from a local criminal justice agency, such as the department. See ORD 655;
see also Gov’t Code §§411.083(b)(2),411.087(a). CHRI consists of “information collected
about a person by a criminal justice agency that consists of identifiable descriptions and
notations of arrests, detentions, indictments, informations, and other formal criminal charges
and their dispositions.” Id. § 411.082(2).

Federal law limits the purposes for which a public housing authority may request CHRI.
Federal law provides that (1) public housing agencies may receive CHRI for adultapplicants

3The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 (1987), 480 (1987), 470
(1987). '
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for public housing or for adult tenants of public housing, and (2) CHRI may only be used for
purposes of applicant screening, lease enforcement, and eviction. 42 U.S.C.
§ 1437d(q)(1)(A). Accordingly, to the extent the requested law enforcement records relate
to applicants or tenants of the housing authority, we conclude that the department must
- release information to this requestor that shows the types of allegations made and whether
there were arrests, informations, indictments, detentions, convictions, or other formal
charges and their dispositions. However, if the department determines that the submitted
information does not relate to housing authority applicants or tenants, then the department
must withhold the information we have marked under section 552.101 in conjunction w1th
chapter 411 of the Government Code.

In summary, to the extent the requested law enforcement records relate to applicants or
tenants of the housing authority, we conclude that the department must release any
information to this requestor that shows the types of allegations made and whether there
. were arrests, informations, indictments, detentions, convictions, or other formal charges and
their dispositions. If the department determines the submitted information does not relate
to housing authority applicants or tenants, then the department must withhold the CHRI we
have marked pursuant to section 552.101 of the Government Code in conjunction with
chapter 411 of the Government Code. Regardless, the department must withhold the
information we have marked under section 552.101 of the Government Code in conjunction
with common-law privacy and the information we have marked under 552.130 of the
Government Code. The remaining submitted information must be released to the requestor.

This letter ruling is limited to the pérticular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
* governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
- at (877) 673-6839. -Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General at (512) 475-2497.

Sincerely,

Jordan Hale
Assistant Attorney General
Open Records Division

JH/eb
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Ref: . ID# 336058
Enb. Submitted documents

cc: Requestor
(w/o enclosures)




