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Ms. Martha T. Williams
Olson & Olson, L.L.P.
Wortham Tower, Suite 600
2727 Allen Parkway
Houston, Texas 77019

0R2009-02769

Dear Ms. Williams:

You ask whether certain infonnation is subject to required public disclosure under the
Public hlfonnation Act (the "Act"), chapter 552 ofthe Govenunent Code. Yonr request was
assigned ID# 336161.

The Rosenberg Police Department (the "departIl).ent"), which you represent, received a
request for infonnation pertaining to three named officers and specified policies. You
indicate that the department does not have some of the requested infonnation. 1 You claim
that some of the submitted infonnation is excepted fi.·om disclosure under
sections 552.101, 552.102, 552.117, and 552.130 of the Govenunent Code. We have
considered the exceptions you claim and reviewed the submitted infonnation. .

The submitted infol111ation containS a DD-214 for111. Section 552.140. of the Govemment
Code provides that a military veteran's DD-214 fonn or other military discharge record that
is first recorded with or that otherwise first comes into the· possession of a govenmlenta1
body on or after September 1, 2003 is confidential for a period ofseventy-five years and may
only be disclosed in accordance with section 552.140 or in accordance with a court order,2

'The Act does not require a govenU11ental body to disclose information that did not exist when the
request for infonnation was received. Econ. Opportunities Dev. CO/po v. Bustamante, 562 S.W.2d 266
(Tex.App.-San Antonio 1978, writ dism'd); Open Records Decision No. 452 at 3 (1986)..

2The Office ofthe Attomey General will raise mandatory exceptions onbehalfofa governmentalbody.
See Open Records Decision Nos. 481 at 2 (1987), 480 at 5 (1987); see e.g., Open Records Decision No. 470
at 2 (1987) (because release of confidential information could impair rights of third parties and because
improper release constitutes a misdemeanor, attomey general will raise predecessor statute ofsection 552.101
on behalf of govenU11ental bodies).
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See GOy't Code § 552.140(a), (b). You do not infonn us when the department came into
possession of the submitted DD-214 fom1. Therefore, if the submitted DD-214 fonn Calne
into the possession of the depaliment on or after September 1, 2003, the depaliment must
withhold this f0l1n in its entirety under section 552.140. lfthe fonn was received by the
department before Septembel; 1, 2003, the depaliment may not withhold it pursuant to that
section.

You assert some of the submitted infonnation is excepted under section 552.101 of the
Government Code, which excepts fl.-om disclosure "infomlation considered to be confidential
by law, either constitutional, statutory, or by judicial decision." This section encompasses
the doctrine of common-law privacy. Section 552.1 02(a) of the Govemment Code excepts
from disclosure "infonnation in a persollilel file, the disclosure of which would constitute
a clearly unwan-anted invasion of personal privacy." In Hubert v. Harte-Hanks Texas
Newspapers, 652 S.W.2d546 (Tex. App.-Austin 1983, writrefdn.r.e.), thecomiruled that
the test to be applied to infonnation claimed to be protected lUlder section 552.102(a) is the
same as the test fonnulated by the Texas Supreme Court in Industrial Foundation v. Texas
IndustrialAccidentBd., 540 S.W.2d 668 (Tex. 1976) for infonnation claimed to be protected
under the doctrine ofcommon-law privacy as incorporated by section 552.101. Accordingly,
we address the depaliment's sectiQn 552.1 02(a) claim in conjunction with its cOllllnolFlaw
privacy claim under section 552.101 of the Govenunent Code.

Common-law privacyprotects information that (1) contains highly intimate or emban-assing
facts the publication ofwhich would be highly objectionable to a reasonable person and (2)
is not oflegitimate concem to the public. Indus. Found., 540 S.W.2d at 685. Plior decisions
ofthis office have found that finallcial infornlation relating only to an individual ordinarily
satisfies the first requirement ofthe test for common-law plivacybut that there is a legitimate
public interest in the essential facts about a financial transaction between an individual and
a governmental body. See Open Records Decision Nos. 600 (1992), 545 (1990),373 (1983).
For example, infonnation related to an individual's mortgage payments, assets, bills, alld
credit history is generallyprotectedby the cOllllnon.,.law right to privacy. See Open Records
DecisionNos. 545, 523 (1989); see also ORD 600 (personal financial infonnation includes
choice ofparticular insurance canier). The submitted documents contain personal financial
infonnation, alld the public does not have a legitimate interest in it. See Open Records
Decision Nos. 620 (1993), 600. But this office has found that the public has a legitimate
interest in infonnation relating to employees ofgovemmental bodies and their employment
qualifications and job performance. See Open Records Decision Nos. 562 at 10 (1990), 542
at 5 (1990); see also Open Records Decision No. 423 at 2 (1984) (scope ofpublic employee
privacy is nan-ow). We have mal"ked the infonnation that the depaliment must withhold
lUlder section 552.101 in conjunction with c0l11lnon-law privacy. The remaining
infonnation, including the infonnation that we have marked for release, is either not highly
intimate or emban-assing, or it is of legitimate public interest; therefore, the remaining
information is not confidential under cOllllnon-law privacy, alld the department may not
withhold it on that ground.
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You assert that some ofthe submitted infonnation is excepted under ~ection 552.117 ofthe
Govennnent Code. Section 552.1l7(a)(2) excepts the home addresses alld telephone
number, social secmitymmlber, and falnilymember infonnation ofapeace officer as defined
by A1iicle 2.12 of the Code of Criminal Procedme, regardless of whether the officer made
all election under section 552.024 of the Govenmlent Code. Gov't Code § 552.117(a)(2);
see Open Records Decision No. 622 (1994). With the exception ofthe infonnation that we
have marked for release, the depaliment must withhold the infonnation you have marked,
as well as the infoITI1ation we have marked, under section 552.117(a)(2).3

The submitted documents contain a phone mill1ber of a peace officer who does not work for
the depaliment. Section 552.1175(b) of the Government Code provides the following:

InfoITI1ation that relates to the home address, home telephone number, or
social secmity mill1ber of [a peace officer as defined by article 2.12 of the
Code of Criminal Procedme], or that reveals whether the individual has
family members is confidential alld may not be disclosed to the public under
this chapter if the individual to whom the infonnation relates:

(1) chooses to restrict public access to the infonnation; and

(2) notifies the govemmental body of the individual's choice on a
fOITI1 provided by the govemmental body, accompanied by evidence
of the individual's status.

Gov't Code § 552.1175(b). Ifthis infoITI1ation is the home telephone number ofa currently
licensed peace officer who elects to restrict access to this infOlmation in accordance with
section 552.1175(b), then the depaliment must withhold tIns telephone number, which we
have marked, under section 552.1175.

You assert that some ofthe remaining infonnation is excepted under section 552.130 of the
Govennnent Code, which provides that iilfonnation relating to a motor vehicle operator's .
license, driver's license, motor velncle title, or registration issued by a Texas agency is
excepted from public release. Gov't Code § 552.l30(a)(1), (2). With the exception ofthe
infonnation that we have marked for release, we agree that the department must withhold the
Texas motor vehicle record infonnation you have mal'ked under section 552.130.

3We note that a govemmentbody may withhold a peace officer's home address and telephone number,
personal cell phone and pager numbers, social secmity lllU11ber, and family member infonnation lU1der
section 552.117(a)(2) without requesting a decision fl:om tins office. See Open Records Decision No. 670
(2001); Gov't Code § 552.147(b).
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The remaining infonnation contains an e-mail address that is excepted under section 552.137
ofthe Government Code, which excepts from disclosure "an e-mail address ofa member of
the public that is provided for the plU1Jose of conununicating electronically with a
govenunental body" lmless the member of the public consents to its release or the e-mail
address is of a type specifically excluded by subsection (c). See Gov't Code
§ 552.137(a)-(c). The e-mail address at issue does not appear to be ofa type specifically
excluded by section 552. 137(c), and you do not infOlm us that a member of the public has
affinnatively consented to its release. Therefore, the depmiment must withhold the e-mail
address you have marked lmder section 552.137. .

To conclude, the department must withhold the submitted DD-214 fonn in its entirety under
section 552.140 ofthe Government Code ifit cmne into the possession ofthe department on
or after September 1, 2003. With the exception of the infonnation marked for release, the
department must withhold the infornlation marked under section 552.101 ofthe Government
Code in conjunction with common-law privacy, the infOlmation marked lmder
section 552.117 of the Government Code, the Texas motor vehicle record infonnation
marked lmder section 552.130 of the Government Code, and the e-mail address marked
under section 552.137 of the Govenunent Code. The department must also withhold the
infonnation we have marked under section 552.1175 of the Government Code if it is the
home telephone number ofa currently licensed peace officer who elects to restrict access to
this infOlmation in accordance with section 552.1175(b). The depmiment must release the
remaining infonnation.

This letter mling is limited to the particular infonnation at issue in this request and limited
to the facts as presented to us; therefore, this mling must not be relied upon as a previous
detennination regarding any other infonnation or mly other circumstmlces.

This mling triggers importmlt deadlines regarding the lights and responsibilities of the
govennnental body and ofthe requestor. For more infonnation concerning those rights and
responsibilities, please visit our website ~t http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attomey General's Open Govenmlent Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
infonnation under theAct must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General at (512) 475-2497.

Sincerely,

JLC/cc
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Ref: ID# 336161

Ene. Submitted documents

cc: Requestor
(w/o enc1osmes)


