ATTORNEY GENERAL OF TEXAS
GREG‘ ABBOTT

March 3, 2009

Mr. T. Daniel Santee II
City Attorney

City of Abilene

P.O. Box 60

Abilene, Texas 79604-0060

OR2009-02777
Dear Mr. Santee:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 ofthe Government Code. Your request was
assigned ID# 336646. .

The City of Abilene (the “city”) received a request for all documents and correspondence
between named individuals pertaining to Lytle Creek Golf Links, which operates as
Diamondback Golf Club [“Diamondback™], since December 1, 2006 and all financial
documents pertaining to Diamondback. You state that you have released 471 pages of
electronic mail and other correspondence responsive to the request. You claim that the
submitted information is excepted from disclosure under sections 552.104, 552.105, and
552.111 of the Government Code. We have considered the exceptions you claim and
reviewed the submitted information.

Initially, you inform us that the request for financial information pertaining to Diamondback
was the subject of a previous request for information, in response to which this office issued
Open Records Letter No. 2009-02340 (2009). In that ruling, we concluded that the city must
withhold Diamondback’s financial information because Diamondback established that its
release would cause Diamondback substantial competitive injury under section 552.110(b)
of the Government Code. As we have no indication that the law, facts, and circumstances
on which the prior ruling was based have changed, the city must continue to rely on that
ruling as a previous determination and withhold the financial information in accordance with
Open Records Letter No. 2009-02340. See Open Records Decision No. 673 (2001) (so long
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as law, facts, and circumstances on which prior ruling was based have not changed, first type
of previous determination exists where requested information is precisely same information
as was addressed in prior attorney general ruling, ruling is addressed to same governmental
body, and ruling concludes that information is or is not excepted from disclosure).

Next, we note that you have redacted personal e-mail addresses from the submitted
information. Pursuantto section 552.301 ofthe Government Code, a governmental body that
seeks to withhold requested information must submit to this office a copy of the information,

labeled to indicate which exceptions apply to which parts of the copy, unless the

governmental body has received a previous determination for the information atissue. Gov’t
Code §§ 552.301(a), .301(e)(1)(D). You do not assert, nor does our review of our records

indicate, that you have been authorized to withhold any of the redacted information without
seeking a ruling from this office. See id. § 552.301(a); Open Records Decision No. 673

(2000). As such, this type of information must be submitted in a manner that enables this

office to determine whether the information comes within the scope of an exception to

disclosure. Because we are able to discern the nature of the redacted information, we will
address its public availability. In the future, the city should refrain from redacting responsive
information that it submits to this office in connection with a request for an open records
ruling. See Gov’t Code § 552.302; Hancock v. State Bd. of Ins., 797 S.W.2d 379, 381
(Tex. App.—Austin 1990, no writ).

Section 552.105 of the Government Code excepts from disclosure information that relates
. to:

(1) the location of real or personal property for a public purpose prior to
public announcement of the project; or

(2) appraisals or purchase price of real or personal property for a public
purpose prior to the formal award of contracts for the property.

Gov’t Code § 552.105. Section 552.105 is designed to protect a governmental body’s
planning and negotiating position with regard to particular transactions. See Open Records
Decision Nos. 564 (1990), 357 (1982), 310 (1982). Information that is excepted from
disclosure under section 552.105 that pertains to such negotiations may be excepted from
disclosure so long as the transaction relating to that information is not complete. See .
ORD 310. A governmental body may withhold information “which, if released, would
impair or tend to impair [its] ‘planning and negotiating position in regard to particular
transactions.”” ORD 357 at 3 (quoting Open Records Decision No. 222 (1979)). The
question of whether specific information, if publicly released, would impair a governmental
body’s planning and negotiating position with regard to particular transactions is a question
of fact. Accordingly, this office will accept a governmental body’s good-faith determination
in this regard, unless the contrary is clearly shown as a matter of law. See ORD 564.
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You state that the submitted information consists of communications among city officials
and between city officials and a representative of Diamondback regarding the purchase price
and information relating to the purchase price of Diamondback. You inform us that the city
has not yet entered into a contract to purchase Diamondback. Based on your representations
and our review, we conclude that the city may withhold the submitted information under
section 552.105 of the Government Code.!

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free, at (877)
673-6839. Questions concerning the allowable charges for providing public information
under the Act must be directed to the Cost Rules Administrator of the Office of the Attorney
General at (512) 475-2497.

Sincerely,

Ana Carolina Vieira
Assistant Attorney General -
Open Records Division
ACV/sdk

Ref: ID# 336646

Enc. Submitted dobuments

c: Requestor
(w/o enclosures)

1As our ruling is dispositive, we need not address your remaining arguments against disclosure.




