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March 4, 2009

Ms. Natasha Brooks
Assistant City Attorney·
City of Midland
P.O. Box 1153
Midland, Texas 79702

0R2009-02821

Dear Ms. Brooks:

You asl\ whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 336177. .

The City ofMidland (the "city") received a request for information pertaining to a specified
incident. You state the city has released some ofthe requested information. You claim that
portions ofthe submitted information are excepted from disclosure under sections 552.101,
552.117, and 552.130 of the Government Code. We have considered the exceptions you
claim and reviewed the submitted information.

Section 552.101 ofthe Government Code excepts from disclosure "inf<?rmation considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Code § 552.101. This exception encompasses the doctrine of common-law privacy, which
protects information that (1) contains highly intimate or embarrassing facts, the publication
of which would be highly objectionable to a reasonable person, and (2) is not oflegitimate
concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685
(Tex. 1976). The type of information considered intimate and embarrassing by the Texas
Supreme Court in Industrial Foundation included information relating to sexual assault,
pregnancy, mental or physical abuse in the workplace, illegitimate children, psychiatric
treatm~ntof mental disorders, attempted suicide, and injuries to sexual organs. Id. at 683.
We note that because "the right of privacy is purely personal," that right "terminates upon
the death ofthe person whose privacy is invaded." Moore v. Charles B. Pierce Film Enters.,
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Inc., 589 S.W.2d 489,491 (Tex. App.-Texarkana 1979, writ refd n.r.e.); Open Records
Decision No. 272 at 1 (1981). We also note that a compilation of an individual's criminal
history is highly embarrassing information, the publication of which would be highly
objectionable to a reasonable person. Cf U S. Dep't ofJustice v. Reporters Comm. for
Freedom of the Press, 489 U.S. 749, 764 (1989) (when considering prong regarding

~ ~ ~ ~~ ~---individuaF-s-privacy-interest~-court--recognized-distineti(m-betweenpublic-records~founcl-in~~-.--~~~
courthouse files and local police stations and compiled summary of information and noted
that individual has significant privacy interest in compilation of one's criminal history).
¥oreover, we find a compilation of a private citizen's criminal history is generally not of
legitimate concern to the public.

You contend the request for information requires the city to compile a named individual's
criminal history. We note, however, the request is for information pertaining to a specified
incident. Thus, we find that the present request does not implicate an individual's right to
privacy for purposes of Reporters Committee. Further, we find that the city has failed to
demonstrate how any of the submitted information is highly intimate or embarrassing and
not oflegitimate public interest. Accordingly, the city may not withhold any ofthe submitted
information under section 552.101 of the Government Code on the basis of common-law
prIvacy.

We note the submitted information includes mental health records that are confidential under
section ,611.002 of the Health and Safety Code, which is also encompassed by
section 552.101. Section 611.002 provides in part:

(a) Communications between a patient and a professional, and records ofthe
identity, diagnosis, evaluation, or treatment ofa patient that are created or
maintained by a professional, are confidential.

(b) Confidential communications or records may not be disclosed except as
provided by Section 611.004 or 6! 1.0045.

Health & Safety Code § 611.002(a)-(b); see also id. § 611.001 (defining "patient" and
"professional"). Sections 611.004 and 611.0045 of the Health and Safety Code provide for
access to information that section 611.002 makes confidential only by certain individuals.
See id. §§ 611.004, 611.0045; Open Records Decision No. 565 (1990). We have marked the
information that is confidential under section 611.002 of the Health and Safety Code, and
that may only be released in accordance with sections 611.004 and 611.0045.

Section 552.101 also encompasses criminal history record information ("CHRI") generated
by the National Crime Information Center ("NCIC") or by the Texas Crime Information
Center ("TCIC"). Title 28, part 20 of the Code of Federal Regulations governs the release
of CHRI that states obtain from the federal government or other states. See Open Records
Decision No. 565 (1990). The federal regulations allow each state to follow its individual
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law with respect to CHRl it generates. See Gov't Code § 411.083. Section 411.083 of the
Govermi1ent Code deems confidential CHRl that the Department of Public Safety ("DPS")
maintains, except that the DPS may disseminate this information as provided in chapter 411,
subchapter F of the Government Code. See id. Sections 411.083(b)(1) and 411.089(a)
authorize a criminal justice agency to obtain CHRl; however, a criminal justice agency may

~ ~ -- - ~ ~.~ -~-not-releaseeHRI~excepHo-another~eriminaHustiee-ageney-for-a-eriminal-justiee pUfpese-;- ~- .~ ~ - c- ~-

Id. § 411.089(b)(1). Other entities specified in chapter 411 of the Government Code are
entitled to obtain CHRl from DPS or another criminaljustice agency; however, those entities
may not release CHRl except as provided by chapter411. See generally id. §§ 411.090-.127., . .

We note that because the laws that govern the dissemination of information obtained from
NCIC and TCIC are based, on both law enforcement and privacy interests, the CHRl of a
deceased individual that is obtained from a criminl;ll justice agency may be disseminated only
as permitted by subchapter F of chapter 411 of the Government Code. See ORD 565
at 10-12. The city must withhold the CHRl that we have marked under section 552.101 of
the Government Code in conjunction with federal law and chapter 411 of the Government
Code.

Section 552.117(a)(2) of the Government Code excepts from required public disclosure the
current and former home address, home telephone number, social security number, and the
family member information of a peace officer as defined by article 2.12 of the Code of
Criminal Procedure. 'See Gov't Code § 552.117(a)(2); Open Records Decision No. 622
(1994). _Accordingly, the city must withhold the personal information of police officers,
which we have marked, under section 552.117(a)(2).

Section 552.130 ofthe Government Code excepts from disclosure "information [that] relates
to ... a motor vehicle operator's or driver's license or permit issued by an agency of this
state [or] a motor vehicle title .or registration issued by an agency ofthis state." Gov't Code
§ 552.130(a). We note that section 552.130 protects privacy interests. As noted abo:ve,
privacy is a purely personal right that lapses at death. See Moore, 589 S.W.2d at 497; Open
Records Decision No. 272 (1981). Thus, Texas motor vehicle record information pertaining
to thedeceasecCindividl.lal may not be withheltfunderihis exception. However, if a living
individual owns an interest in the vehicle owned by the deceased, the city must withhold the
information we have marked, pertaining to that vehicle, under section 552.130 of the
Government Code. In addition, the city must withhold the remaining Texas motor vehicle
record information we have marked, pertaining exclusively to living individuals, under
section 552.130 of the Government Code.

In summary, we have marked the information that is confidential under section 611.002 of
the Health and Safety Code, and that may only be released in accordance with
sections'611.004 and 611.0045. The city must withhold the information we have marked
under section 552.101 of the Government Code in conjunction with federal law and .
chapter 411 of the Government Code. The city must withhold the information we have
marked under section 552.117(a)(2) of the Government Code. If a living individual 0'Ylls



Ms. Natasha Brooks- Page 4

an interest in the vehicle owned by the deceased, the city must withhold the marked
information pertaining to that vehicle under section552.130 ofthe Government Code', The
city must also withhold the remaining Texas motor vehicle record information we have
marked under section 552.130, The remaining information must be released,!

'+'h' 1 1" l' 'd h . 1 . ~ . , . h' -.l l' . d '~ ~.~~~~ Y IS 'etterTUmg-rs 1mlte' ·to-t e~partlcuar~m1:()fmat10n-at-lssue-mt.ls-feEJ.uest~an\;l~lmlt8"'~~-..-~~~~
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor, For more information concerning those rights and
respons,ibilities, please visit our website at http://www.oag.state.tx.us/open/index or1.php,
or call the Office of the Attorney General's Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General at (512) 475-2497.

Si ce:~tJWr~q
Je ifer Luttrall

. Assistant Attorney General
Open Records Division

JLleeg

Ref: ID# 336177

Ene, Submitted documents

c: Requestor
(w/o enclosures)

IWe note that the submitted information contains social security numbers. Section 552.147 of the
Government Code provides that "[t]he social security number of a living person is excepted from" required
public disclosure under the Act. Gov't Code § 552.147. By its tenus, section 552.147 is not applicable to the
social security number of a deceased individual. Therefore, the city may not withhold any social security
number which pertains to a deceased individual under section 552.147 of the Government Code.


