
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

March 5,2009

Ms. Sylvia McClellan
Assistant City Attomey
City of Dallas
Criminal Law and Police Section
1400 South Lamar
Dallas, Texas 75215

0R2009-02905

Dear Ms. McClellan:

You ask whether certain information is subject to required public disclosme under the
Public Infonnation Act (the "Act"), chapter 552 ofthe Govemment Code. Yom request was
assigned ID# 336375 (DPD request number 2008-8596).

The Dallas Police Department (the "depaliment") received a request for all documents
regarding conversations or background inquiries conducted with other police departments
with which the requestorhas applied for employment; all documents containing information
regarding conversations or correspondence with five nalned entities; alld all records of a
specified memorandum being sent to allyone. You claim pOliions ofthe submitted polygraph
eXalTIination documents and criminal backgrOlmd check documents are excepted from
disclosme under section 552.101 of the Govemment Code; We have considered the
exception you claim and reviewed the submitted infonnation.

Section 552.101 of the Govemment Code excepts from disclosme"infonnation considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Code § 552.101. This section encompasses infonnation protected by other statutes, such as
section 1703.306 of the Occupations Code, which provides:

(a) A polygraph examiner, trainee, or employee of a polygraph eXalniner, or
a person for whom a polygraph examination is conducted or all employee of
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the person, may not disclose informatiOll acquired from a polygraph
examination to another person other than:

(1) the examinee or any other person specifically designated in
writing by the examinee;

(2) the person that requested the examination;

(3) a member, or the member's agent, ofa governmental agency that
licenses a polygraph examiner or supervises or controls a polygraph
examiner's activities;

(4) another polygraph examiner in private consultation; or

(5) any other person required by due process oflaw.

(b) The [Polygraph Examiners] Board or any other governmental agency that
acquires infonnation from a polygraph examination under this section shall
maintain the confidentiality of the information.

(c) A polygraph examiner to whom information acquired from a polygraph
examination is disclosed under Subsection (a)(4) may not disclose the
information except as provided by this section.

Occ. Code § 1703.306. You claim the polygraph pre-examination questions and answers,
as well as the polygraph examination results report are excepted under section 1703.306. We
agree this information is within the scope of section 1703.306. We note the information
pertains to apolygraph examination ofthe requestor. Thus, the department has the discretion
to release the requestor's polygraph examination infonnation, which we have marked,
pursuant to section 1703.306(a)(1) of the Occupations Code. See Open Records Decision
No. 481 at 9 (1987) (predecessor to section 1703.306 pelmitted, but did not require,
polygraph examination results to be disclosed to examinees). Otherwise, the department
must withhold the marked polygraph examination infonnation tmder section 552.101 ofthe
Government Code in conjunction with section 1703.306(a) of the Occupations Code.

Section 552.101 also encompasses laws that make criminal history record infOlmation
("CRRI") confidential. CHRI generated by the National Crime Infonnation Center or by the
Texas Crime Info11l1ation Center is confidential under federal and state law. Title 28, part 20
ofthe Code ofFederal Regulations governs the release of CHRI that states obtain from the
federal government or other states. Open Records Decision No. 565 at 7 (1990). The federal
regulations allow each state to follow its individual law with respect to CRRI it generates.
Id. Section 411.083 of the Goven1lllent Code deems confidential CRRI the Department of
Public Safety ("DPS") maintains, except DPS may disseminate this information as provided
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in chapter 411, subchapter F of the Govel1lment Code. See Gov't Code § 411.083.
Sections 411.083(b)(1) and 411.089(a) authorize a criminal justice agency to obtain CHRI;
however, a criminal justice agency may not release CHRI except to another criminal justice
agency for a criminal justice purpose. Id. § 411.089(b)(1). Other entities specified in
chapter 411 of the Govemment Code are entitled to obtain CHRI from DPS or another
criminal justice agency; however, those entities may not release CHRI except as provided
bychapter411. See generally id. §§ 411.090-.127. Similarly, anyCHRI obtainedfromDPS
or any other criminal justice agency must be withheld under section 552.101 of the
Govel1lment Code in conjtmction with Govel'nment Code chapter 411, subchapter F. You
claim some of the remaining information constitutes CHRI that is confidential tmder
chapter 411. We have marked the criminal history record infonnation the department must
withhold under section 552.1 01ofthe Govel1lment Code in conjunction with federal law and
chapter 411 of the Govemment Code. '

Section 552.101 also encompasses the doctrine of common-law privacy, which protects
infOlmation ifit (1) contains highly intimate or embanassing facts, the publication ofwhich
would be highly objectionable to a reasonable person, and (2) is not oflegitimate concel11 to
the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668,685 (Tex.1976). To
demonstrate the applicability of common-law privacy, both prongs of this test must be
established. Id. at 681-82. This office has found a compilation of an individual's criminal
history is highly embanassing infonnation, the' publication of which would be highly
objectionable to a reasonable person. Cf U S. Dep't ofJustice v. Reporters Comm. for
Freedom of the Press, 489 U.S. 749, 764 (1989) (when considering prong regarding
individual's privacy interest, court recognized distinction between public records found in
courthouse files and local police stations and compiled sUlmnmy of infonnation and noted
that individual has significant privacy interest in compilation of one's criminal history).
Moreover, we find that a compilation of a private citizen's criminal history is generally not
of legitimate concern to the public. You have marked infonnation regarding criminal
backgrotmd check results pertaining to the requestor's relatives that you believe is protected
by common-law privacy. Upon review, we agree this infonnation is intimate or
embanassing and not oflegitimate public concel11. Thus, the department must withhold this
infOlmation, and the additional infonnation we have marked, under section 552.101 in
conjunction with common-law privacy.

In summary, pursuant to section 1703.306(a)(1) ofthe Occupations Code, the department has
the discretion to release the requestor's polygraph examination results, which we have
marked; otherwise, the infqnnation must be withheld under section 552.101 of the
Govemment Code in conjunction with section 1703.306(a) of the Occupations Code. The
department must withhold the CHRI we have marked tmder section 552.101 of the
Govemment Code in conjunction with federal law and chapter 411 ofthe Govemment Code.
The department must withhold the infonnation you have mm'ked, and the additional
infonnation we have marked, under section 552.101 ofthe Govemment Code in conjunction
with common-law privacy.' The remaining infonnation must be released.



Ms. Sylvia McClellan - Page 4

This letter TIlling is limited to the particular infonnation at issue in this request and limited
to the facts as presented to us; therefore, this TIlling must not be relied upon as a previous
determination regarding any other infonnation or any other circumstances.

This TIlling triggers impOliant deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more information concel11ing those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index or1.php,
or call the Office of the Attol11ey General's Open Govenunent Hotline, toll free,
at (877) 673-6839. Questions concel11ing the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General at (512) 475-2497.

Sincerely,

Leah B. Wingerson
Assistant Attol11ey General
Open Records Division

LBW/cc

Ref: ID# 336375

Enc. Submitted documents

cc: Requestor
(w/o enclosures)


