ATTORNEY GENERAL OoF TExas
GREG ABBOTT

March 18, 2009

Mr. Bennett M. Wyse
Assistant City Attorney
Messer, Campbell & Brady
6351 Preston Road, Suite 350
Frisco, Texas 75034

OR2009-03543

Dear Mr. Wyse:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Yourrequest was
assigned ID# 337588.

The Breckenridge Police Department (the “department”), which you represent, received a
request for a copy of the background and work history of two named officers, including any
reports, complaints, or investigations filed, over a specified time period. You state that you
maintain no information responsive to a portion of the request for information.! You claim
that portions of the submitted information are excepted from disclosure under
sections 552.101,552.102,552.103,552.108,552.111,552.117,552.119, and 552.130 of the
Government Code. We have considered the exceptions you claim and reviewed the
submitted 1nformat10n

You assert that the submitted information is excepted from disclosure under section 552.103
of the Government Code, which provides as follows:

'"We note that the Act does not require a governmental body to release information that did not exist
when it received a request or create responsive information. See Econ. Opportunities Dev. Corp. v.
Bustamante, 562 S.W.2d 266 (Tex. Civ. App.—San Antonio 1978, writ dism’d); Open Records Decision
Nos. 605 at 2 (1992), 555 at 1 (1990), 452 at 3 (1986), 362 at 2 (1983).
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(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person’s office or employment, is or may be a party.

(c) Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure
under Subsection (a) only if the litigation is pending or reasonably anticipated
on the date that the requestor applies to the officer for public information for
access to or duplication of the information.

Gov’t Code § 552.103(a), (¢). The governmental body has the burden of providing relevant
facts and documents to show that the section 552.103(a) exception is applicable in a

-particular situation. The test for meeting this burden is a showing that (1) litigation is
pending or reasonably anticipated on the date the governmental body received the request for
information and (2) the information at issue is related to that litigation. Univ. of Tex. Law
Sch. v. Tex. Legal Found., 958 S.W.2d 479, 481 (Tex. App.~Austin 1997, no pet.); Heard
v. Houston Post Co., 684 S.W.2d 210, 212 (Tex. App.—Houston [1st Dist.] 1984, writ ref’d
n.r.e.); Open Records Decision No. 551 at4 (1990). The governmental body must meet both
prongs of this test for information to be excepted under section 552.103(a).

The question of whether litigation is reasonably anticipated must be determined on a
case-by-case basis. See Open Records Decision No. 452 at 4 (1986). To demonstrate that
litigation is reasonably anticipated, the governmental body must furnish concrete evidence
that litigation involving a specific matter is realistically contemplated and is more than mere
conjecture. Id. Concrete evidence to support a claim that litigation is reasonably anticipated
. may include, for example, the governmental body’s receipt of a letter containing a specific
threat to sue the governmental body from an attorney for a potential opposing party.> Open
Records Decision No. 555 (1990); see Open Records Decision No. 518 at 5 (1989) (litigation
must be “realistically contemplated”). On the other hand, this office has determined that if
an individual publicly threatens to bring suit against a governmental body, but does not
actually take objective steps toward filing suit, litigation is hot reasonably anticipated. See
Open Records Decision No. 331 (1982).

’In addition, this office has concluded that litigation was reasonably anticipated when the potential
opposing party took the following objective steps toward litigation: filed a complaint with the Equal
Employment Opportunity Commission, see Open Records Decision No. 336 (1982); hired an attorney who
made a demand for disputed payments and threatened to sue if the payments were not made prompitly, see Open
Records Decision No. 346 (1982); and threatened to sue on several occasions and hired an attorney, see Open
Records Decision No. 288 (1981).
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You assert that the department anticipates litigation in this matter. In support, you provide
documentation showing that the department received a request from an attorney representing
a potential party asking to preserve all records pertaining to a specified incident involving
the two officers. You also state that on January 16, 2009, the department received a notice
of claim letter from that attorney in compliance with the Texas Tort Claim Act. However,
this letter was received after the date that the department received the instant request for
information. Thus, based on your representations and our review, we determine that you
have failed to demonstrate that any party had taken concrete steps toward the initiation of
litigation at the time that the department received the request for information. See ORD
No. 331 (1982). Accordingly, you have not established that the department reasonably
anticipated litigation when it received this request, and none of the submitted information
may be withheld under section 552.103. '

Next, section 552.108 of the Government Code provides, in pertinent part:

(a) Information held by a law enforcement agency or prosecutor that deals
with the detection, investigation, or prosecution of crime is excepted from
[required public disclosure] if: '

(1) release of the information would interfere with the detection,
investigation, or prosecution of crime].]

(b) An internal record or notation of a law enforcement agency or prosecutor
that is maintained for internal use in matters relating to law enforcement or
prosecution is excepted from [required public disclosure] if:

(1) release of the internal record or notation would interfere with law
enforcement or prosecution].]

Gov’t Code § 552.108(a)(1), (b)(1). A governmental body that claims an exception to
disclosure under section 552.108 must reasonably explain how and why this exception is
applicable to the information that the governmental body seeks to withhold. See id.
§552.301(e)(1)(A); Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977); Open Records Decision
No. 434 at 2-3 (1986). Section 552.108 may be invoked by the proper custodian of
information ‘relating to an investigation or prosecution of criminal conduct. See Open
Records Decision Nos. 474 at 4-5 (1987). Where a governmental body possesses
information relating to a pending case of a law enforcement agency, the governmental body
may withhold the information under section 552.108 if (1) it demonstrates that the
information relates to the pending case and (2) this office is provided with a representation
from the law enforcement entity that the law enforcement entity wishes to withhold the
information. Although you state that the submitted information relates to a pending
investigation by the Texas Rangers, you have failed to provide this office with a
representation from the Texas Rangers that they wish to withhold the submitted information.
Accordingly, the department may not withhold the submitted information under
section 552.108(a)(1) of the Government Code.

-
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Subsection 552.108(b)(1) encompasses internal law enforcement and prosecution records,
the release of which would interfere with on-going law enforcement and prosecution efforts
in general. See also City of Fort Worth v. Cornyn, 86 S.W.3d 320, 327 (Tex. App.—
Austin 2002, no pet.) (section 552.108(b)(1) protects information that, if released, would
permit private citizens to anticipate weaknesses in police department, avoid detection,
jeopardize officer safety, and generally undermine police efforts to effectuate state laws). The
statutory predecessor to section 552.108(b)(1) protected information that would reveal law
enforcement techniques. See, e.g., Open Records Decision Nos. 531 (1989) (release of
detailed use of force guidelines would interfere with law enforcement), 456 (1987) (release
in advance of information regarding location of off-duty police officers would interfere with
- lawenforcement), 413 (1984) (release of sketch showing security measures to be used at next
execution would interfere with law enforcement), 409 (1984) (information regarding certain
burglaries protected if it exhibits pattern that reveals investigative techniques), 341 (1982)
(release of certain information from Department of Public Safety would hamper departmental
efforts to detect forgeries of drivers’ licenses), 252 (1980) (statutory predecessor was
designed to protect investigative techniques and procedures used in law enforcement), 143
(1976) (disclosure of specific operations or specialized equipment directly related to
investigation or detection of crime may be excepted). The statutory predecessor to
section 552.108(b)(1) was not applicable, however, to generally known policies and
procedures. See, e.g., ORDs 531 at 2-3 (Penal Code provisions, common law rules, and
constitutional limitations on use of force not protected), 252 at 3 (governmental body failed
to indicate why investigative procedures and techniques requested were any different from

those commonly known).

You generally argue that release of the submitted information would unduly interfere with
the law enforcement. You assert that investigative strategies may be revealed, witnesses may
be unwilling to speak for fear of retaliation, and confidential information could be revealed.
However, upon review of the submitted arguments and the submitted information, we find
that the department has not established that release of this personnel information would
interfere with law enforcement and crime prevention. Therefore, the department has failed
to demonstrate ‘how section 552.108(b)(1) is applicable to the information at issue.
Accordingly, the ‘department may not withhold the submitted information under
section 552.108(b)(1) of the Government Code.

Section 552.101 excepts from disclosure “information considered to be confidential by law,
either constitutional, statutory, or by judicial decision.” This section encompasses
information protected by other statutes. The submitted information contains I-9 forms
(Employment Eligibility Verification), which are governed by section 1324a of title 8 of the
United States Code. This section provides that an I-9 form and “any information contained
in or appended to such form, may not be used for purposes other than for enforcement of this
chapter” and for enforcement of other federal statutes governing crime and criminal
investigations. See 8 U.S.C. § 1324a(b)(5); see also 8 C.F.R. § 274a.2(b)(4). Release of the
form in this instance would be “for purposes other than for enforcement™ of the referenced
federal statutes. Accordingly, we conclude that the [-9 forms, which we have marked, are
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confidential and may only be released in compliance with the federal laws and regulations
governing the employment verification system. '

Section 552.101 of the Government Code also encompasses section 6103(a) oftitle 26 of the
United States Code. Section 6103(a) renders tax return information confidential. Attorney
General Opinion H-1274 (1978) (tax returns); Open Records Decision No. 600 (1992) (W-4
forms), 226 (1979) (W-2 forms). Section 6103(b) defines the term “return information™ as
a taxpayer’s “identity, the nature, source, or amount of income.” See 26 U.S.C.
§ 6103(b)(2)(A). Federal courts have construed the term “return information” expansively
to include any information gathered by the Internal Revenue Service regarding a taxpayer’s
liability under title 26 of the United States Code. See Mallas v. Kolak, 721 F. Supp. 748,754
(M.D.N.C. 1989), aff’'d in part, 993 F.2d 1111 (4th Cir. 1993). Consequently, the
department must withhold the submitted W-4 forms, which we have marked, pursuant to
section 552.101 of the Government Code in conjunction with section 6103(a) of title 26 of
the United States Code.

Section 552.101 also encompasses the Medical Practice Act (the “MPA”), subtitle B oftitle 3
of the Occupations Code. Section 159.002 of the MPA provides in part the following: ..

(b) A record of the identify, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient’s behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Occ. Code § 159.002(b), (c). Information subject to the MPA includes both medical records
and information obtained from those medical records. See Open Records Decision No. 598
(1991). Medical records may be released only as provided under the MPA. Id. We have
marked the portion of the remaining information that constitutes medical records and that
may only be released in accordance with the MPA,

We also note that the remaining information contains L-2 (Declaration of Medical Condition)
and L-3 (Declaration of Psychological and Emotional Health) forms, which are required by
the' Texas Commission on Law Enforcement Officer Standards and Education (the
“commission”). Section 1701.306 of the Occupations Code provides in relevant part as
follows: ’

(2) The commission may not issue a license to a person as an officer or
county jailer unless the person is examined by:
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(1) a licensed psychologist or by a psychiatrist who declares in
writing that the person is in satisfactory psychological and emotional
health to serve as the type of officer for which a license is sought; and

(2) a licensed physician who declares in writing that the person does
not show any trace of drug dependency or illegal drug use after a
physical examination, blood test, or other medical test.

(b) An agency hiring a person for whom a license as an officer or county -
jailer is sought shall select the examining physician and the examining
psychologist or psychiatrist. The agency shall prepare a report of each
declaration required by Subsection (a) and shall maintain a copy of the report
on file in a format readily accessible to the commission. A declaration is not
public information. L

Occ. Code § 1701.306(a), (b). Thus, the department must withhold these forms, which we
have marked, under section 552.101 in conjunction with 1701.306 of the Occupations Code.

The remaining information also contains F-5 forms (Report of Separation of License Holder),
which are made confidential by section 1701.454 ofthe Occupations Code. Section 1701.454
provides in relevant part that “[a] report or statement submitted to the commission under this
subchapter is confidential and is not subject to disclosure under Chapter 552 of the
Government Code.” Occ. Code § 1701.454(a). The department must withhold the F-5
forms, which we have marked, pursuant to section 552.101 of the Government Code in
conjunction with section 1701.454 of the Occupations Code.

Section 552.101 also encompasses the doctrine of common-law privacy, while
section 552.102(a). excepts from public disclosure “information in a personnel file, the
disclosure of which would constitute a clearly unwarranted invasion of personal privacy][.]”
Id. § 552.102(a). Section 552.102 is applicable to information that relates to public officials
and employees. See Open Records Decision No. 327 at 2 (1982) (anything relating to
employee’s employment and its terms constitutes information relevant to person’s
employment relationship and is part of employee’s personnel file). The privacy analysis
under section 552.102(a) is the same as the common-law privacy standard under
section 552.101. See Hubertv. Harte-Hanks Tex. Newspapers, Inc.,652 S.W.2d 546, 549-51
(Tex. App.—Austin 1983, writ ref’d n.r.e.) (addressing statutory predecessor). We will
therefore consider the applicability of common-law privacy under section 552.101 together
with your claim regarding section 552.102.

Common-law privacy protects information that (1) contains highly intimate or embarrassing
facts the publication of which would be highly objectionable to a reasonable person and (2)
is not of legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy,
both prongs of this test must be demonstrated. Id. at 681-82. The type of information
considered intimhate and embarrassing by the Texas Supreme Court in Industrial Foundation
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included information relating to sexual assault, pregnancy, mental or physical abuse in the
workplace, illegitimate children, psychiatric treatment of mental disorders, attempted suicide,
and injuries to sexual organs. Jd. at 683. This office has also found that personal financial
information not relating to a financial transaction between an individual and a governmental
body is excepted from required public disclosure under common-law privacy. See Open
Records Decision Nos. 600 (1992) (finding personal financial information to include
designation of beneficiary of employee’s retirement benefits and optional insurance
coverage; choice of particular insurance carrier; direct deposit authorization; and forms
allowing employee to allocate pretax compensation to group insurance, health care, or
dependent care), 545 (1990) (deferred compensation information, participation in voluntary
investment program, election of optional insurance coverage, mortgage payments, assets,
bills, and credit history). We have marked the information that the department must
withhold under common-law privacy. However, you have failed to establish that any portion
of the remaining information is highly intimate or embarrassing and of no legitimate public
interest. Thus, the remaining information is not confidential under common-law privacy, and
the department may not withhold it on that ground.

The department asserts that portions of the remaining information are excepted from public
disclosure under section 552.111 of the Government Code, which excepts from public
disclosure “an initeragency or intraagency memorandum or letter that would not be available
by law to a party in litigation with the agency.” Gov’t Code § 552.111. The purpose of this
exception is to protect advice, opinion, and recommendation in the decisional process and
to encourage open and frank discussion in the deliberative process. See Austinv. City of San
Antonio, 630 S.W.2d 391, 394 (Tex. App.—San Antonio 1982, no writ); Open Records
Decision No. 538 at 1-2 (1990).

In OpenRecords Decision No. 615 (1993), this office re-examined the statutory predecessor
to section 552.111 in light of the decision in Texas Department of Public Safety v.
Gilbreath, 842 S.W.2d 408 (Tex. App.—Austin 1992, no writ). We determined that
section: 552.111 excepts only those internal communications that consist of advice,
recommendations, opinions, and other material reflecting the policymaking processes of a
governmental body. See Open Records Decision No. 615 at 5. A governmental body’s
policymaking functions do not encompass routine internal administrative or personnel
matters, and disclosure of information about such matters will not inhibit free discussion of
policy issues among agency personnel. Id.; see also City of Garland v. The Dallas Morning
News,22S5.W.3d351 (Tex.2000) (Gov’t Code § 552.111 not applicable to personnel-related
communications that did not involve policymaking). A governmental body’s policymaking
functions do include administrative and personnel matters of broad scope that affect a
governmental body’s policy mission. See Open Records Decision No. 631 at 3 (1995).

Further, section 552.111 does not protect facts and written observations of facts and events
that are severable from advice, opinions, and recommendations. See Open Records Decision
No. 615 at 5. If, however, the factual information is so inextricably intertwined with material
involving advice, opinion, or recommendation as to make severance of the factual data
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impractical, the factual information may also be withheld under section 552.111. See Open
Records Decision No. 313 at 3 (1982).

The department relies on Open Records Decision Nos. 600 (1992) and.354 (1982) in arguing
that the disciplinary records are excepted under section 552.111. These decisions were
overruled, however, by Open Records Decision No. 615. We find that the officer’s
disciplinary records detail administrative and personnel matters and do not consist of advice,
recommendations, opinions or other material reflecting the policymaking processes of the
department. Therefore, you may not withhold any of the submitted information under
section 552.111 of the Government Code.

You assert that some of the remaining information is excepted from disclosure under
section 552.117 of the Government Code. Section 552.117(a)(2) excepts the home
addresses, telephone numbers, social security numbers, and family member information of
a peace officer as defined by Article 2.12 of the Code of Criminal Procedure, regardless of
whether the officer made an election under section 552.024 of the Government Code. Gov’t
Code § 552.117(a)(2); see Open Records Decision No. 622 (1994). The department must
withhold the information we have marked under section 552.117(a)(2). However, none of
the remaining information consists of the home addresses, telephone numbers, social security
numbers, and family member information of a peace officer. Thus, section 552.117 is not
applicable to any of the remaining information you have marked, and it may not be withheld
on that basis.

You assert that some of the remaining information is excepted under section 552.130 of the
Government Code, which provides that information relating to a motor vehicle operator’s
license, driver’s license, motor vehicle title, or registration issued by a Texas agency is
excepted from public release. Gov’t Code § 552.130(a)(1), (2). The department must
withhold the Texas motor vehicle record information we have marked under
section 552.130.%

~ Finally, we note that some of the remaining information is excepted under section 552.136

of the Government Code.* - Section 552.136(b) provides that “[nJotwithstanding any other
provision of this chapter, a credit card, debit card, charge card, or access device number that
is collected, assembled, or maintained by or for a governmental body is confidential.” The
department must withhold the account numbers and routing numbers we have marked under

. section 552.136.

3As our ruling is dispositive, we need not address your argument to withhold a portion of this
information under section 552.119 of the Government Code.

“The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480
(1987), 470 (1987). ' ’
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In summary, thé department must withhold the I-9 forms we have marked subject to federal
laws and regulations governing the employment verification system under section 552.101
in conjunction with section 1324a of title 8 of the United States Code. The department must
withhold the submitted W-4 forms we have marked pursuant to section 552.101 of the
Government Code in conjunction with section 6103(a) of title 26 of the United States Code.
The department may only release the information we have marked as medical records in
accordance with the MPA. The department must withhold the L-2 and -3 declaration forms
we have marked under section 552.101 in conjunction with 1701.306 of the Occupations
Code. The department must withhold the F-5 forms we have marked pursuant to
section 552.101 in conjunction with section 1701.454 of the Occupations Code. The
department must withhold the information we have marked under common-law privacy. The
department must withhold the information we have marked under section 552.117(a)(2). The
department must withhold the Texas motor vehicle record information we have marked
under section 552.130. Finally, the department must withhold the account numbers and
routing numbers we have marked under section 552.136. The remaining information must
be released to the requestor.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General at (512) 475-2497. .

Sincerely,

‘Adam Leiber
Assistant Attorney General
Open Records Division
ACL/ib

Ref: ID# 337588

Enc. Submitted documents

c: Requestor )
(w/o enclosures)




