
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

March 19,2009

Ms. YuShan Chang
Assistant City Attorney
City ofHouston
P.O. Box 368
Houston, Texas 77001-0368

0R2009-03607

Dear Ms. Chang:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 337945.

The City of Houston (the "city") received a request for the personnel files of three named
individuals. You, claim that portions of the submitted information are excepted from
disclosure under sections 552.101, 552.117, 552.130, 552.136, 552.137, and 552.147 ofthe

.. Go:vernment-Code.... Wehaveconsidered.the.exceptions.cYou .claim.and-reviewed. the
submitted information.

Initially, we note that the city failed to raise section 552.137 within the ten-business-day
deadline mandated by section 552.301(b) of the Government Code. See Gov't Code
§ 552.301(b). Generally, if a governmental body fails to timely raise an exception, that
exception is waived. However, because section 552.137 is a mandatory exception that can
provide a compelling reason to withhold information, we will consider your argument under
this exception.. See Gov't Code § 552.302; Hancock v. State Bd. of Ins., 797
S.W.2d 379, 381-82 (Tex. App.-Austin 1990, no writ) (governmental body must make
compelling demonstration to overcome presumption of openness pursuant to statutory·
predecessor to section 552.302).
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Section 552.101 of the Government Code excepts from disclosure information considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Code § 552.101. Section 552.101 encompasses informationprotected by other statutes, such
as section 1324a of title 8 of the United States Code. This section provides that an
Employment Eligibility Verification 1-9 Form "may not be used for purposes other than for

---~~---e-nforcement oftliisc:napter" ana~for emorcemenfOf oUler federal statutes governing'cri'~m~e----~---c-!
and criminal investigations. See 8 U.S.C. § 1324a(b)(5); see also 8 C.F.R. § 274a.2(b)(4).
The submitted documents contain an 1-9 form. Release of this document in this instance
would be "for purposes other than for enforcement" of the referenced federal statutes.
Accordingly, we find thatthe submitted1-9 form is confidential under section 1324a oftitle 8
ofthe United States Code and must only be released in compliance with the federal laws and
regulations governing the employment verification system.

The submitted documents include W-2 and W-4 forms. This office has held that
section 6103(a) of title 26 of the United States Code renders tax return information
confidential. Attorney General OpinionH-1274 (1978) (taxretums); Open Records Decision
No. 600(1992) (W-4 forms), 226 (1979) (W-2 forms). Section 6103(b) defines the term
"return information" as a taxpayer' s "identity~ the nature, source, or amount of income."
See26U.S.C. § 61 03(b)(2)(A). Federal courts have constmed the term "retuminformation"
expansively to include any information gathered by the Internal Revenue Service regarding
a taxpayer's liability under title 26 of the United States Code. See Mallas v. Kolak, 721 F.
Supp. 748, 754 (M.D.N.C. 1989), affd in part, 993 F.2d 1111 (4th Cir. 1993).
Consequently, the city must withhold the submitted W-2 and W-4 forms pursuant. to
section 552.101 ofthe Government Code in conjunction with section 61 03(a) oftitle 26 of
the United States Code.

Section 552.101 also encompasses common-law privacy. Common-law privacy protects
information that (1) contains highly intimate or embarrassing facts the publication ofwhich
would be highly objedionable to a reasonable person, and (2) is not oflegitimate concern to

.. the .IHlbliQ...._lnd~,.FQund,5:1.Q.S. VL2.d .ilJ_.6..85 ... ~TQ..demolls1t.a.t~.the .a12plicabjlitY.QL
common-law privacy, both prongs ofthis test must be satisfied. Id at 681-82. The types of
information considered intimate and embarrassing by the Texas Supreme Court in Industrial
Foundation included information relating to sexual assault, pregnancy, mental or physical
abuse in the workplace, illegitimate children, psychiatric treatment of mental disorders,
attempted suicide, and injuries to sexual organs. Id at 683. In addition, this office has found
that personal financial information not relating to a financial transaCtion between an
individual and a governmental body is generally protected by common-law privacy. See
Open Records Decision Nos. 600 (1992) (employee's designation ofretirement beneficiary,
choice ofinsurance carrier, election ofoptional coverages, direct deposit authorization, forms
allowing employee to allocate pre-tax compensation to group insurance, health care or
dependent care), 545 (1990) (deferred compensation information, participation in voluntary
investment program, election of optional insurance coverage, mortgage payments, assets,
bills, and credit history). Upon review, we find that the information we have marked, in
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addition to the information you have highlighted, is protected by common-law privacy. The
city must, therefore, withhold this information under section 552.101 of the Government
Code.

Section 552.117(a)(1) ofthe Government Code excepts from disclosure the home addresses
~~an-----'dreleplionenum6ers, social security num6ers, and family meriilier information ofcurrent

or former officials or employees ofa governmental body who request that this information
be kept confidential under section 552.024. See Gov't Code § 552.117(a)(1). Whether a
particular piece of information is protected by section 552.117 must be determined at the
time the request for it js received.. See Open Records Decision No. 530 at 5 (1989).
Therefore, the citymay only withhold information under section 552.117 on beh8J.fofcurrent
or former officials or employees who made a request for confidentiality under
section 552.024 prior to the date on which the request for information was received. In this
case, you inform us that the employees whose information is at issue timely elected
confidentiality under section 552.024. Thus, the city must withhold the information we have
marked, in addition to the information you have highlighted, under section 552.117(a)(I) of
the Government Code. l

You assert section 552.130 of the Government .Code for submitted Texas motor vehicle
record information. Section 552.130 excepts from disclosure information that relates to a
driver's license or motor vehicle title or registration issued by an agency ofthis state. Gov't
Code § 552.130. Accordingly, the city must withhold the Texas motor vehicle record
information you have highlighted along with the additional information we have marked
under section 552.130.

Next, you seek to withhold some ofthe remaining information Under section 552.136 ofthe
Government Code, which states that "[n]otwithstanding any other provision ofthis chapter,
a credit c"ard, debit card, charge card, or access device number that is collected, assembled,
or maintained by or for a governmental body is confidential." Id. § 552. 136(b). However,

~ _the_oJ1I)'_r~mainingjnfQrmati!:mmarke_d.und_eL~e_ctiQn552J16_cpnsists_oLchecknumhers._~

Check numbers do not constitute access device numb.ers for purposes of section 552.136.
Accordingly, this information, which we have marked for release, may not be withheld"under
section 552.136 of the Government Code.

The submitted information also contains an e-mail address that is excepted from disclosure
under section 552.137 of the Government Code, which requires a governmental body to
withhold the e-mail address ofa member ofthe general public, unless the individual to whom
the e-mail address belongs has affirmatively consented to its public disclosure. See id.

1As our ruling for this infonnation is dispositive, we need not address your argument under section
552.147 ofthe Government Code, except to note section 552. 147(b) authorizes a governmental body to redact
a living person's social security number from public release without the necessity ofrequesting a decision from
this office under the Act.
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§ 552.137(b). The e-mail address at issue is not a type specifically excluded by
section552.137(c). You inform us that the owner ofthe e-mail address has not affirmatively
consented to its release. Therefore, the city must withhold the e-mail address you have
highlighted under section 552.137 of the Government Code.

In summary, unoer section 552:T01oflne GovernmenrCooe, me city musfWitliliolcltlie 1=9
form in conjunction with section 1324a oftitle 8 ofthe United States Code and the W-2 and
W-4 forms in conjunction with section 6103(a) oftitle 26 of the United States Code. The
city must also withhold the marked information under 552.101 of the Government Code in
conjunction with common-law privacy. The city must withhold the marked employee
information undersection552.ll7(a)(1) ofthe Government Code. The marked Texas motor
vehicle record information mustbe withheld under section 552.130 ofthe Government Code.
The city must withhold the marked private e-mail address under section 552.1J7 of the
Government Code. The remaining information must be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts C:ts presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more information concerning those rights and
responsibilities, ple~se visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attorney General's Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General at (512) 475-2497.

Sincerely,

Sarah Casterline
Assistarlt Attorney General
Open Records Division

SEC/dIs

Ref: ID# 337945

Ene. Submitted documents

c: Requestor
(w/o enclosures)
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