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P.O. Box 149030
Austin, Texas 78714-9030

0R2009-03885

Dear Mr. Norbraten:

You ask whether certain information is subject tQreglli:r:~drlUbljQ.disclosUI'eunderthe
-Public fuformation Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 338160 (DADS ID# 2009S0}1PG0001).

The Texas Department ofAging and Disability Services (the "department") received a
request for all materials sent by the department to the Urrited States Department of Justice
in connection-with its ongoinginvestigation into the state school system. You state you have
released some of the requested information. You.claim_that the remaining requested
infonnation is excepted from disclosure under section 552.1 01 ofthe Government Code. We

-----liave consIdered-tEe exception you claimaiidreviewed the submitted representative Sample
ofinfomia:tion. tWEihavEialsoconsidered comments received from therequestor' s attorney.
See Gov't Code § 552.304 (providing that interestedpartymay submit comments statingwhy
information shouldor should not be released).

Initially, we address the requestor's attorney's assertion that the department failed to timely
-- ---·--7---·-comply-with-section5523D-l~e-'"-L)-oLtheGovernment Code, which requires the department

. to send a copy ofits comments submitted to this office pursuant to section 552.301 (e)(1)(A)
to the requestor. We note that section 552.301(e-1) does not prescribe a deadline with which
the department must comply. Because the requestor acknowledges she received a copy of
the department's comments, we find the department complied with section 552.301(e-1).

1We assume that the sample ofrecords submitted to this office is truly representative ofthe requested
records as a whole. See Open Records Decision Nos. 499 (1988),497 (1988). This open records letter does
not reach, and therefore does not authorize the withholding of, any other requested records to the extent that
those records contain substantially different types of information than that submitted to this office.
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Next, we_addr~~is-:the~reqJJ~.stQr~s_attQ:m.~y~s~g.S$~:rj:ion_that the information at issue is
presumed public because"the'-dep1iiin1entllas--~aJr'eaaYTe1easeC1-th,e-lI1.i()rinafiOn--t61lieUriifea~---~~.

States Department of Justice. The requestor's attorney argues that because the department
:l:ras-previouslyTeleasedtheinformationresponsivetothepresentrequest, the departmentmay
not now treat the information at issue as 66iifldential.SectiOil3--SToTf7 ofthe Govero..ment
Code generally prohibits selective disclosure of inforrnationthata gover:t:lJ,lJ,(~ntCj,lb~Qd:y has

-~~~~~-vo-lunt"arj:1YImrd:e-avaThrbkto~anymemheroft1re-pubIic:-8ee--td~§--S52-;-007-;-'S·ection55..2~Oe7'~~~~

provides-TI~~g()ve:fi11:l:fentaIbodyvoftllltanly releases mtorrnatlOn to any member of the -
public, -the. governmental bodj!may not withhold such information from further disclosure
unless its public release is expressly prohibited by law. See id.; Open Records Decision
No. 518 at 3 (1989); see also Open Records Decision Nos. 490 (1988), -400 (1983)
(govemmelltal body maywaive right to claim permissive exceptions to disclosure under the
Act, but it may not disclose infonnation made confidential by law). The department argues
that the information at issue is confidential under section 552.1 01 ofthe Government Code.

_______-l.-Thus,--..regardless ofwhether the department previously released any of the information at
issue in this request, we must address whether the information is made confidential by law
and must now be withheld pursuant to section 552.101 of the Government Code.

Section 5'52.1 01 ofthe Government Code excepts from disClosure "infoffi1ation considered
to be confidential by law,either constitutional,.statutol}',._Ol" by judiciaL decision" ..and_~
encompasses information other statutes make confidential. Gov't Code § 552.101. The
department raises section 552.101 in conjy.J;lction with section 595.001 of the Health and

~~~.=.,==========cc.-===-,-----Safei~cG0El€~~-=€J;,tiG1b-§£$.J)JJ-~-p;EQ;vi4€S=that--::fI~-ec0iQ_s=0i-t-h~i-Q.e:gJi-ty,4i-a-gRQs-is-:ievaluation,
ortreatmentofapersonthataremaintainedin connectionwith theperformance ofaprogram

·or actIvIty relating to mental retardation are confidential and may be disclosed onI:yfor the
purposes and under the-circUhlstances authorized under Sections 595.003 and595.004."
Health & Safety~Code§ 595.001. The departrmmtasserts that theinfonnation at issue

~~~~~~_Tecordstge i~en!~~~~!io.1?-.'_cl}~~()se~,_evaluation,andtreatment6fpersons in the state school
system, which is theprimaryprogram relating to mental retClJd:ationinthe state QfTexa.s,and
is therefore snbject to section 595.001.

_______--"'T'-"h=e'----'T=equestor's attorney argues that section 595.001 does not apply to theinfonnation at_.__~__
issue. She cites section 531.002 ofthe Health and Safety Code, which defines a state school
as a "state-supported and structuredTesidential facility operated bythe departmenttoprovide

··----·--·-~·=··-~toclients--wi-t-h-ment·al-Tetardati-on-a~varietyofservices[.]"2 Health & Safety Code
§ 531.002(17). The requestor's attorney reasons that the information at issue relates to a
state school, and that because a state school is defined as a "facility" under the Health and
Safety Code, it Calmot be a "program or activity" under section 595.001. We disagree. In
tIns instance, the information at issue does not relate solely to the state school facilities

2We note that pursuant to House Bill 2292 of the 78th Texas Legislature, "the Texas Department of
Aging andDisability Services took over operation ofmental retardation and state schoolprograms ofthe former
Texas Department of Mental Health and Mental Retardation, community care and nursing home services
programs of the former Texas Department Services, and aging services programs of the former Texas
Department on Aging."
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themselves, butrather--p-ertaiu.s-to-specific-individuals who are involved in programs and
activities that are facilitated by the state schools~ Tr..is infonnatle>neonstltutes-ieeordso{the
identity, diagnosis, evaluation, or treatment ofthese individuals. Furthermore, we note that

------~----c:miIStran.sfer of duties from the former Texas Department of lviental Health and Mental
Retardation to the department in House Bill 2292, the7gtj;-L~gi~iature did not m-al-<:e-a-----

__~_distinction between "facilities" and "programs" but simplyreferred to the operation of"state
schoolprograms.>-'-tl-.B-:L1-~n~tlr:teg::-Jt~"7(~ZO-o3JtempnasisadQed;'-tJponreview,

we agreethatttrifiifo-nTIation at issue faltswithinthe scope ofsection 595.001 oftlieHealth
.and Safety Code.

The department asserts that the release provisions set forth in sections 595.003 and 595.004
of the Health and Safety Code are not applicable here. Thus, we find that the depaitment
must withhold the information at issue under section 552.101 of the Govem..'TIent Code in
conjunction with section 595.001 ofthe Health and Safety Code.3

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determinatiorL~.Eardingany other information or any other circumstances.

This ruling triggers important deadlines regardingtherightsanaresponsibilities-ofthe-
governmental body and ofthe requestor. For more information concerning those rights and
tesponsibilities, please visit our website at11ttD:llwww.oa2:.state.tx.us/openlindex orl.ulm,

~cC~--='===='=--------':'--0F'call----th€=@fefiGe=ef -th:e=A-ttemey=Genera-l.1,s=8pen=6overnment=HoHine;-to-H-free'-,--------~
at (877) 673-6839. Question.s concerning the_ allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney Genetalat (512)475-2497.

__~__------"S:L."'lcer~ly, _

1ri~~
-~----__,_~Ka]:eIl-E.-Stack------------_

Assistant Attorney General
Open Records Division

KES/sdk

Ref: ID# 338160

Ene. Submitted documents

c: Requestor
(w/o enclosures)

3As our ruling is dispositive, we do not address the remaining arguments.


