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Mr. Marc Allen Connelly
Deputy General Counsel
Texas Department of State Health Services
P.O. Box 149347
Austin, Texas 78714-9347

0R2009-03949

Dear Mr. Connelly:

You ask whether certain information is subject to required public .disclosure under the
-P-ubliclnformationAct (the "Act"), chapterS520ftheGovernmentCode.-Yourrequestwas-­

assigned ID# 338158.

The Department ofState Health Services (the "department") received a request for multiple _
categories of information pertaining to various end stage renal disease facilities in Texas.
You state that you have released some of the information to the requestor. YoU: claim that
portions of the submitted information are excepted from disclosure under sections 552.101
and 552.137 of the Government Code. We have considered the exceptions you claim and
reviewed the submitted information. We have also received and considered comments from
the requestor. See Gov't Code § 552.304 (interestedparty may submit comments stating why
information should or should not be released).

______Initiall)',_wenote,__and_y:ou_acknowledge,Jhe_departmentfaikdJn r.e_ques:La_rnling 11LSJ.lhmit _
the responsive information within the statutory time periods prescribed _ by
sections 552.301(b) and 552.301(e) of the Government Code~ See Gov't Code
§ 552.301(b), (e). Pursuant to section 552.302 of the Government Code, a governmental
body's failure to comply with the requirements of section 552.301 results in the legal
presumption that the requested infonnation is public and must be released unless the
governmental body demonstrates a compelling reason to withhold the information from
disclosure. See id. § 552.302; Hancockv. State Bd. o/Ins., 797 S.W.2d 379, 381-82 (Tex.
App.-Austin 1990, no writ) (governmental body must make compelling demonstration to
overcome presumption of openness pursuant to statutory predecessor to section 552.302);
Open Records Decision No. 319 (1982). Normally, a compelling interest is demonstrated
when third-party interests are at stake or when information is confidential under other law.
See Open Records Decision No. 150 at2 (1977). Because sections 552.101 and 552.137 of
the Government Code can provide compelling reasons to overcome this presumption, we will
address your arguments under these exceptions.
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Section 552.101 ofthe Government Code excepts from disclosure "information considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Code § 552.101. '-This section encompasses information protected by other statutes.
Section 552.101 encompasses Chapter 251 of the Health and Safety Code, which relates to

~~~~~~-=e=nd=__ -"',st=ag,erenaldisease facilities. Section 251.015 provides asfollows:

(a) A medical review board shall advise the department on minimum
standards and rules to be adopted under this chapter.

(b) The medical review board shall review the information on quality ofcare
provieJ-ed in the 'annual report filed under Section 251.013(f) and other
appropriate information provided to or compiled by the department with
respect to an end stage renal disease facility. Based on the review, the
medical review board may advise the department about the quality of care
provided by a facility and recommend an appropriate corrective action plan

_______~_under..se-Ction2S1.n6loLoJheLenfQLc-ementpm-c-e-e-dingsagainst the facilitY--,--.----------f

- ---- ----{c)-Information-concerningthequalityofcareprovidedtoorcompiledbythe
department or medical review board and a recommendation of the medical
review board are confidential. The information or recommendation may not
be made- available for public inspection, is not subject to disclosure under
Chapter 552, Government Code, and is not subject to discovery, subpoena,'
or other compulsory legal process.

(d) The department, in its discretion, may release to a facility information
relating to that facility that is made confidential under Sub-section (c).
Release of information to a facilityunder this subsection does not waive the
confidentiality of that information or the privilege from compulsory legal
process.

Health & SafetY Code § 251.015. You inform this office that the submitted documents
contain information pertaining to the quality of care by an end stage renal disease facility.
You also indicate that these documents were provided to or compiled by the department or
medical review board. Based on your representations and our review of the information at
issue, we agree that the information you have marked is confidential under
section 251.015(c) of the Health and Safety Code. Therefore, this information must be
withheld from disclosUre under section 552.101 ~fthe Government Code.

Section 552.101 also encompasses common-law privacy, which protects information that is
(1) highly intimate or embarrassing, such that its release would be highly objectionable to
a reasonable person, and (2) not of legitimate concern to the public. Indus. Found. v. Tex.
Indus. Accident Bd., 540 S.W.2d 668 (Tex. 1976). The department asserts that some of the
remaining information is excepted from disclosure under common-law privacy. In this
instance, a portion of the information the department seeks to withhold pertains to Liperty
Mesquite LLC ("Liberty"), a business entity. We note thatcommon-Iaw privacy protects the

--- - - - - - - - - ---- -- -- ------- ---- ---- ---------------- -------- ------- !-
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interests ofindividuals, not those ofcorporate and other business entities. See Open Records 'I:
Decision Nos. 620 (1993) (corporation has no right to privacy), 192 (I978) (right to privacy
is designed primarily to protect human feelings and sensibilities, rather than property, I

business, or other peGuuiary interests); se? qlsQ Tjnited States v. Morton Salt Co., 338 !
U.S. 632, 652 (1950) (cited in Rosen v. Matthews Constr. Co., 777 S.W.2d 434 (Tex. !

~~~~~APP:""--::Houston~[T41nDisLrr989), rev'Qonotliergrounas,796~S':'W~2cl~o92~(Tex. t990))~~~~~~1
(corporation has no right to privacy). Thus, no portion of the information pertaining to
Liberty, which we have marked for release, may be withheld under section 552.101 in
conjunction with common-law privacy. You also seek to withhold i~formation pertaining
to individuals. This office has found that personal financial information not relating to the
financial transaction between an individual and a governmental body is generally intimate
and embarrassing. See Open Records Decision No. 545 (1990). However, no portion ofthe
remaining information you have marked under common-law privacy, which identifies
individuals who maintain ownership interests in Liberty, constitutes personal financial
information. Further, you failed to establish that this information is highly intimate or
embarrassing and notoflegitimate concern to the public. AccordinglY,the department may
not withhold any of the submitted information under section 552.101 in conjunction wit'.,-----,-------f

,. common..law-privacy.--------- - ..--------- --------- - -- - -

The department also asserts that soine of the remaining information is excepted under
section 552.137 of the Government Code. Section 552.137 excepts from disclosure "an
e-mail address ofa member ofthe public that is provided for the purpose ofcommunicating
electronically with a governmental body" unless the member of the public consents to its
release or the e-inail address is of a type specifically excluded by subsection (c). See Gov't
Code § 552.137(a)-(c). Section 552.137 does not apply to a governnient employee's work
e-mail address because such an address is not that of the employee as a "member of the
public," but is instead the address ofthe individual as a government employee. The private
e-mail addresses·do not appeartobe ofa type specifically excluded by section 552.137(c).
You do not inform us that a member ofthe public has affirmatively consented to the release

_____ __ .oLa_uy_e-mail address contained in the submitted materials. _. Therefor~,_ with the exceQtion , _
of the governmental e-mail address we have marked for release, the department must
withhold the e-mail addresses you have marked under section 552.137 of the Government
Code.

Finally, we note that you have marked a social security number under section 552.147 ofthe
Government Code. Section 552.147 provides that "[t]he social security number of a living
person is excepted from" required public disclosure under the Act. Gov't Code § 552.147.
Therefore, the department may withhold the social security numbers you have marked under
section 552.147.ofthe Government Code. l

lWe note that section 552.147(b) ofthe Government Code authorizes a governmental body to redact
a living person's social security number from public release without the necessity ofrequesting a decision from
this .office under the Act.
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In summary, the department must withhold the information you have marked under
section 552.101 of the Government Code in conjunction with section 251.015(c) of the
Health and Safety Code. With the exception of the governmental e-mail address we have
marked for release, the department must withhold the e-mail addre~ses you have marked
under section 552.137 of the Government Code. The department may withhold the social
security numbers·· under section· 552.147 of the G6verrirriel1t .Code. .. The remaining
information ~ust be released to the requestor.

'. This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,

_____--'or call the Office of the Attorney General's ORen Government Hotline, toll free, at (877)_-.,_-.,__-\­
673-6839. Questions concerning the allowable charges for providing public information

.... --under theActmust be directed-to the GostRules~Administrator0fthe Office oftheAttomey-
General at (512) 475-2497.

Sincerely,

Adam Leiber
Assistant Attorney General
Open Records Division

ACL/jb
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Ref: ID# 338158

Ene. Submitted documents

c: Requestor
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