ATTORNEY GENERAL OF TEXAS
GREG ABBOTT -

March 26, 2009

Mr. Marc Allen Connelly
Deputy General Counsel
Texas Department of State Health Services
P.O. Box 149347
~ Austin, Texas 78714-9347

OR2009-03949

Dear Mr. Connelly:

You ask whether certain information is subject to required public.disclosure under the

- Public Information Act (the “Act”), chapter 552 of the Government Code.- Yourrequestwas. ...

assigned ID# 338158.

The Department of State Health Services (the “department™) received a request for multiple -

categories of information pertaining to various end stage renal disease facilities in Texas.
You state that you have released some of the information to the requestor. You claim that
portions of the submitted information are excepted from disclosure under sections 552.101
and 552.137 of the Government Code. We have considered the excéptions you claim and
reviewed the submitted information. We have also received and considered comments from
the requestor. See Gov’t Code § 552.304 (mterested party may submlt comments statlng Why
information should or should not be released).

,,,,4,,Initia11y,kwe,note,A,and_you,acknowledge,,theAde,partm,ent,faile,dAtQ,r_eAquscsIAa,mling,QrAsuhmit,,,,,, ]

the responsive information within the statutory time periods prescribed by
sections 552.301(b) and 552.301(e) of the Government Code. See Gov’t Code
§ 552.301(b), (¢). Pursuant to section 552.302 of the Government Code, a governmental
body’s failure to comply with the requirements of section 552.301 results in the legal
presumption that the requested information is public and must be released unless the
governmental body demonstrates a compelling reason to withhold the information from
disclosure. See id. § 552.302; Hancock v. State Bd. of Ins., 797 S.W.2d 379, 381-82 (Tex.

App.—Austin 1990, no writ) (governmental body must make compelling demonstration to -

overcome presumption of openness pursuant to statutory predecessor to section 552.302);
Open Records Decision No. 319 (1982). Normally, a compelling interest is demonstrated
when third-party interests are at stake or when information is confidential under other law.
See Open Records Decision No. 150 at 2 (1977). Because sections 552.101 and 552.137 of
the Government Code can provide compelling reasons to overcome this presumption, we will
address your arguments under these exceptions.

PosT OFFICE BOX 12548, AUSTIN, TEXAS 78711-2548 TEL:(512)463-2100 WWW.OAG.STATE.TX.US
An Equal Emplayment Opportunity Employer - Printed on Recycled Paper




Mr: Marc Allen Connelly - Page 2

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. " This section encompasses information protected by other Statutes.

~ Section 552.101 encompasses Chapter 251 of the Health and Safety Code, Wthh relates to

end stage renal disease facilities. Section 251.015 provides as follows:

(a) A medical review board shall advise the department on minimum
standards and rules to be adopted under this chapter.

(b) The medical review board shall review the information on quality of care
provided in the annual report filed under Section 251.013(f) and other
appropriate information provided to or compiled by the department with
respect to an end stage renal disease facility. Based on the review, the
medical review board may advise the department about the quality of care
provided by a facility and recommend an appropriate corrective action plan
under Section 251.061 or other enforcement proceedings against the facility.

*""""'(’c)*Informati'on*concerning the'quality'of'care'provided'to or Compi'led"by"the T

department or medical review board and a recommendation of the medical
review board are confidential. The information or recommendation may not
be made available for public inspection, is not subject to disclosure under
Chapter 552, Government Code, and is not subject to discovéry, subpoena,
or other compulsory legal process.

(d) The department, in its discretion, may release to a facility information

- relating to that facility that is made confidential under Sub-section (c).
Release of information to a facility under this subsection does not waive the
confidentiality of that information or the privilege from compulsory legal
process.

Health & Safety Code § 251.015. You inform this office that the submitted documents
contain information pertaining to the quality of care by an end stage renal disease facility.
You also indicate that these documents were provided to or compiled by the department or
medical review board. Based on your representations and our review of the information at
issue, we agree that the information you have marked is confidential under
section 251.015(c) of the Health and Safety Code. Therefore, this information must be
withheld from disclosure under section 552.101 of the Government Code. ‘

Section 552.101 also encompasses common-law privacy, which protects information that is
(1) highly intimate or embarrassing, such that its release would be highly objectionable to
a reasonable person, and (2) not of legitimate concern to the public. Indus. Found. v. Tex.
Indus. Accident Bd., 540 S.W.2d 668 (Tex. 1976). The department asserts that some of the
remaining information is excepted from disclosure under common-law privacy. In this
instance, a portion of the information the department seeks to withhold pertains to Liberty
Mesquite LLC (“Liberty”), a business entity. We note that common-law privacy protects the
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interests of individuals, not those of corporate and other business entities. See Open Records
Decision Nos. 620 (1993) (corporation has no right to privacy), 192 (1978) (right to privacy
is designed primarily to protect human feelings and sensibilities, rather than property,
business, or other pecuniary interests); see also United States v. Morton Salt Co., 338
U.S. 632, 652 (1950) (cited in Rosen v. Matthews Constr. Co., 777 S.W.2d 434 (Tex.

App—Houston [14th Dist] 1989), rev’don other grounds, 796 S-W:2d 692 (Tex. 1990))
(corporation has no right to privacy). Thus, no portion of the information pertaining to
Liberty, which we have marked for release, may be withheld under section 552.101 in
conjunction with common-law privacy. You also seek to withhold information pertaining
to individuals. This office has found that personal financial information not relating to the
financial transaction between an individual and a governmental body is generally intimate
and embarrassing. See Open Records Decision No. 545 (1990). However, no portion of the
remaining information you have marked under common-law privacy, which identifies
individuals who maintain ownership interests in Liberty, constitutes personal financial
information. Further, you failed to establish that this information is highly intimate or
embarrassing and not of legitimate concern to the public. Accordingly, the department may

not withhold any of the submitted information under section 552.101 in conjunction with

__common-law_privacy B B —

The department also asserts that some of the remaining information is excepted under -

section 552.137 of the Government Code. Section 552.137 excepts from disclosure “an
e-mail address of a member of the public that is provided for the purpose of communicating
electronically with a governmental body” unless the member of the public consents to its
release or the e-mail address is of a type specifically excluded by subsection (c). See Gov’t
Code § 552.137(a)-(c). Section 552.137 does not apply to a government employee’s work
e-mail address because such an address is not that of the employee as a “member of the
public,” but is instead the address of the individual as a government employee. The private
e-mail addresses-do not appear to be of a type specifically excluded by section 552.137(c).
You do not inform us that a member of the public has affirmatively consented to the release
of any e-mail address contained in the submitted materials. Therefore, with the exception

of the governmental e-mail address we have marked for release, the department must
withhold the e-mail addresses you have marked under section 552.137 of the Government
Code. ~

Finally, we note that you have marked a social security number under section 552.147 of the
Government Code. Section 552.147 provides that “[t]he social security number of a living
person is excepted from” required public disclosure under the Act. Gov’t Code § 552.147.
Therefore, the department may withhold the social security numbers you have marked under
section 552.147 of the Government Code.'

'We note that section 552.147(b) of the Government Code authorizes a governmental body to redact
aliving person’s social security number from public release without the necessity of requesting a decision from
this office under the Act.
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In summary, the department must withhold the information you have marked under
section 552.101 of the Government Code in conjunction with section 251.015(c) of the
Health and Safety Code. With the exception of the governmental e-mail address we have
marked for release, the department must withhold the e-mail addresses you have marked
under section 552.137 of the Government Code. The department may withhold the social

‘security numbers under section 552.147 of the Government Code. The remaining
information must be released to the requestor. :

.. This letter ruling is limited to the lparticular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regatding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http:/www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free, at (877)

673-6839. Questions concerning the allowable charges for providing public information

-———under the- Act must be directed to the Cost Rules- Administrator of the Office of the Attorney-— ——— -

General at (512) 475-2497.

Sincerely,

Adam Leiber
Assistant Attorney General
Open Records Division

ACL/jb

Ref: ID# 338158
Enc. Submitted documents

c: Requestor
(w/o enclosures)




