
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

April 1, 2009

Ms. CherI K. Byles
Assistant City Attorney
City ofFort Worth
1000 Throckmorton Street, 3rd Floor
Fort Worth, Texas 76102

0R2009-04234

Dear Ms. Byles:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 338614 (FWPD PIR No. 1479-09).

The Fort Worth Police Department (the "department") received a request for eight specified
incident reports pertaining to a named individual. You state the department does not have
any responsive information for incident report number 94-153145. 1 You also state the
department has redacted certain Texas motor vehicle record information under
section 552.130 ofthe Government Code pursuant to previous determinations issued to the

. ----- ---~City-ofEortWorthinOpenRecordsLetterNos.2006,-.IA726-(2006)and 2007_-00198-(200.7). - --- ---.
See Gov't Code § 552.301(a); Open Records Decision No. 673 at 7-8 (2001). You further
state the department is withholding social security numbers under section 552.147 of the
Government Code? You claim portions ofthe submitted incident reports are excepted from
disclosure under sections 552.101 and 552.136 of the Government Code. We have
considered the exceptions you claim and reviewed the submitted information.

IThe Act does not require a governmental body that receives a request for information to create
information that did not exist when the request was received.. See Econ. Opportunities Dev. Corp. v.
Bustamante, 562 S.W.2d 266 (Tex. Civ. App.-San Antonio 1978, writ dism'd); Open Records Decision Nos.
605 at 2 (1992), 563 at 8 (1990), 555 at 1-2 (1990), 452 at 3 (1986),362 at 2 (1983).

2We note that section 552.147(b) authorizes a governmental body to redact a living person's social
security number from public release without the necessity ofrequesting a decision from this office under the
Act.
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Initially, we note, and you acknowledge, the department failed to request a ruling within the
statutory time period prescribed by section 552.301(b) ofthe Government Code. See Gov't
Code § 552.301(b). Pursuant to section 552.302 of the Government Code, a governmental
body's failure to comply with the requirements of section 552.301 results in the legal .
·PJeslltgption the.l~gue~t~d hJ.fQB!l'l!ionis__pE.bli~ ana· m!:1~! b~rele~~~d, unless the--- .-<,-------------;
governmental body demonstrates a compelling reason to withhold the information from
disclosure. See id. § 552.302; Hancockv. State Ed a/Ins., 797 S.W.2d 379,381-82 (Tex.
App.-Austin 1990, no writ) (goverrunental body must make compelling demonstration to
overcome presumption of openness pursuant to statutory predecessor to section 552.302);
Open Records Decision No. 319 (1982). A compelling reason exists when third-party
interests are at stake or when information is confidential by law. Open Records Decision
No. 150 (1977). Because sections 552.101 and 552.136 of the Government Code can
provide compelling reasons to overcome the presumption ofopenness, we will consider the
applicability of these sections to the submitted incident reports.

, yo.u.s.e.ekJsLwithhQldJhe..names_andJdentific.ation.numhers_oLund.er.c.o.Y.er_offi.c.ersJis.te.d......in.l..1-- --+

the submitted incident reports under section 552.101 of the Government Code.
Section 552~101 excepts from disclosure "informationconsideredto be confidential bylaw,
either constitutional, statutory, or byjudicial decision." Gov't Code § 552.101. This section
encompasses the common-law right to privacy, which protects information from disclosure

. if(1) it is highly intimate or embarrassing, such that its release would be highly objectionable
to a person of ordinary sensibilities and (2) there is no legitimate public interest in its
disclosure. See Indus. Found v. Tex. Indus. AccidentEd, 540 S.W.2d 668,685 (Tex. 1976).
Information may be withheld under section 552.101 in conjunction with common-law
privacy upon a showing of "special circumstances." See Open Records Decision No. 169
(1977). This office considers "special circumstances" to refer to a very narrow set of
situations in which the release of information would likely cause someone to face "an
imminent threat ofphysical danger." Id. at 6. Such "special circumstances" do not include
"a generalized and speculative fear of harassment or retribution." Id.

'. You state release of the identifying information of tmdercover officers would not only
compromise the effectiveness ofthese individuals as tmdercover officers, but would likely
cause the officers to face imminent threat ofphysical danger. Based on your representations

, and our review, we agree the department must withhold the marked names and identification
numbers of undercover officers under section 552.101 of the Government .Code in
conjunction with the "special circumstances" aspect of common-law privacy.

You claim the bank account number you have highlighted in the remaining information is
confidential under section 552.136 of the Government Code. This section states
"[n]otwithstanding any other provision ofthis chapter, a credit card, debit card, charge card,
or access device number that is collected, assembled, or maintained by or for a governmental
body is confidential." Gov't Code § 552.136. We agree the bank account number you have
highlighted constitutes an access device number for purposes ofsection 552.136. Thus, this
information must be withheld under section 552.136 of the Government Code.
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In summary, the department must withhold the marked undercover officers' names and
identification numbers under section 552.101 ofthe Government Code in conjunction with
the "special circumstances" aspect of common-law privacy; and the marked bank account
number under section 552.136 of the Government Code. The remaining information must

. be released.3

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attorney General's Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public

~__'--__--I.jnfonnation...undeLtheActm.usLhe_directecLto_the_CostRulesAdministratoLof.theDffice_of +

the Attorney General at (512) 475-2497.

Sincerely,

~B.~
Leah B. Wingerson
Assistant Attorney General
Open Records Division

LBW/dis

Ref: ID# 338614

Enc. Submitted documents

c: Requestor
(w/o enclosures)

3The remaininginfonnation contains arrestees' FBI numbers, which constitute confidential criminal
history record information to which the requestor, in this instance, has a statutory right of access. See Gov't
Code § 411.089 (stating a criminal justice agency may release criminal history record infonnation to another
criminaljustice agency, ifrelease ofthe infonnation is for a criminal justice purpose). Because this infonnation
is generally confidential with respect to the general public, ifthe department receives another request for this
particular infonnation from a different requestor, the department should again seek a decision from this office.


