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ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

April 1, 2009

Mr. Brett Norbraten
Open Records Attomey
Texas Depmiment ofAging and Disability Services
P.O. Box 149030
Austin, Texas 78714-9030

0R2009-04268

Dear Mr. Norbraten:

YOli ask whether certain infom1ation is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Govenunent Code. Your request was
assigned ID# 338725 (No. 2009S0LEG0008)..

The Texas Department of Aging and Disability Services (the "department") received a
request for (1) documents that have been provided to the U.S. Department of Justice
peliaining to its investigation ofstate schools and (2) the most recent survey done at Austin
State School, ifdifferent than the 2007 survey and follow-ups. You indicate that some ofthe
requested infonnation either has been or will be released. You claim that the submitted
representative samples ofinfonnation are excepted from disclosure under section 552.101
of the Govenunent Code. We have considered the exception you claim and reviewed the
submitted information. 1 You do not indicate, and it does not otherwise appear to this office,
that the submitted infonnation includes a responsive survey ofthe Austin State School. We
therefore assume that the department has released any infOlmation that is responsive to that
aspect ofthe instant request, to the extent that such infom1ation existed when the depmiment

IThis letter ruling assumes that the submitted representative samples of information are· truly
representative of the requested infonnation as a whole. TIlls ruling neither reaches nor authorizes the
department to withhold any infolTIlation that is substantially different from the submitted information. See
Gov't Code §§ 552.301(e)(l)(D), .302; Open Records Decision Nos. 499 at 6 (1988), 497 at 4 (1988).
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received the request. Ifnot, then any such infonnation must be released immediately.2 See
Gov't Code §§ 552.021, .221, .301, .302; Open Records Decision No. 664 (2000).

Section 552.101 ofthe Govenunent Code excepts from disclosme "infol111ation considered
. to be Cdhfidential-by law, either constitutional, statutOly, or by judicial decision." Gov't
Code § 552.101. This exception encompasses infol111ation that other statutes make
confidential. You raise section 552.101 in conjunction with section 595.001 ofthe Health
and Safety Code, which provides that "[r]ecords of the identity, diagnosis, evaluation, or
treatment of a person that are maintained in cOlmection with the perfOlmance of a program
or activity relating to mental retardation are confidential and may be disclosed only for the
purposes and under the circumstances authorized under Sections 595.003 and 595.004."
Health & Safety Code § 595.001. You state that some ofthe submitted infonnation consists
of censuses or sub-censuses ofthe state school population that "record[] the identification,
diagnoses, evaluation, and treatment of persons in the state school system, which is the
primary program relating to mental retardation in the [s]tate of Texas." You state that the
remaining information consists of records peliaining to individual clients of state schools.
You contend that the submitted infonnation is confidential in its entirety lmder
section 595.001.

Based on your representations and our review of the submitted infonnation, we agree that
the information is confidential under section 595.001. We lmderstand that the information
at issue was previously provided to the U.S. Department of Justice in cOlmection with a
federal investigation of state schools. Section 595.005 of the Health and Safety Code
authorizes the depaliment to release infonnation made confidential by section 595.001 to
celiain persons for certain specified purposes. See id. § 595.005(a)(I)-(3). We note that a
release of infonnation under the authority of section 595.005 is not a selective disclosure of
information, as prohibited by section 552.007 of the Act, or a disclosure of confidential
information for the purposes of section 552.352 of the Act. See Gov't Code 552.007
(providing that ifa govel11mental body voluntarily releases infonnation to any member ofthe
public, the govenunental body may not withhold such information from further disclosme
unless its public release is expressly prohibited by law or the infOlmation is confidential
under law); Open Records Decision No. 518 at 3 (1989). The present requestor does not
appear to be a person to whom the depmiment may provide the submitted information under
section 595.005 ofthe Health and Safety Code. Moreover, you state that the requestor does
not have a right of access to the submitted infonnation under sections 595.003 and 595.004
of the Health and Safety Code. We therefore conclude that the depmiment must withhold
the submitted infonnation from this requestor under section 552.101 of the Govenunent
Code in conjunction with section 595.001 of the Health and Safety Code as information

2We note that the Act does not require a governmental body to release infol111ation that did not exist
when it received a request or create responsive information. See Econ. Opportunities Dev. CO/po v.
Bustamante, 562 S.W.2d 266 (Tex. Civ. App.-San Antonio 1978, writ dism'd); Open Records Decision
Nos. 605 at 2 (1992), 555 at 1 (1990),452 at 3 (1986), 362 at 2 (1983).
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made confidential by law. As we are able to malce this detennination, we need not address
your other arguments against disclosure.

This letter ruling is limited to the pmiicular infonnation at issue in this request mld limited
to the facts as presented to us; therefore, this mling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This mling triggers impOliant deadlines regm'ding the rights and responsibilities of the
govenunental body mld ofthe requestor. For more infonnation conceming those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attomey General's Open Govenunent Hotline, toll free,
at (877) 673-6839. Questions conceming the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attomey General at (512) 475-2497.

Jmnes W. Monis, III
Assistant Attomey General
Open Records Division
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Ref: ID# 338725

Enc: Submitted documents

c: Requestor
(w/o enclosures)


