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- Assistant City Attorney

City of El Paso
2 Civic Center Plaza, 9" Floor

- El Paso, Texas 79901

OR2009-04446

Dear Ms. Sandoval-Walker:

You ask whether certain information is subject to required public disclosure under the -

Public Information Act (the “Act™), chapter 552 of the Government Code. Your request was
assigned ID# 339075.

The El Paso Police Department (the “department”) received a request for all information
related to a specified incident. You claim that the submitted information is excepted from
disclosure under sections 552.101 and 552.147 of the Government Code. We have
considered the exceptions you claim and reviewed the submitted information.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This exception encompasses information that other statutes make
confidential. Chapter 560 of the Government Code provides that a governmental body may
not release fingerprint information except in certain limited circumstances. See id.
§§ 560.001 (defining “biometric identifier” to include fingerprints), .002 (prescribing manner

in which biometric identifiers must be maintained and circumstances in which they can be |

released), .003 (providing that biometric identifiers in possession of governmental body are
exempt from disclosure under Act). You do not inform us, and the submitted information
does not indicate, that section 560.002 permits the disclosure of the fingerprint information
at issue. Therefore, the department must withhold the fingerprint information we have
marked under section 552.101 in conjunction with section 560.003 of the Government Code.
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Section 552.101 also encompasses the doctrine of common-law privacy, which protects
information that (1) contains highly intimate or embarrassing facts the publication of which
would be hlghly objectionable to a reasonable person, and (2) is not of legitimate concern to

the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). To

demonstrate the apphcablhty of common-law pr1vacy, both prongs of th1s test 1 must be

the Texas Sup1 eme Court in Industrial Foundation included information relating to sexual
assault, pregnancy, mental or physical abuse in the workplace, illegitimate children,
psychiatric treatment of mental disorders, attempted suicide, and injuries to sexual organs.
Id. at 683. In Open Records Decision No. 339 (1982), we concluded that a sexual assault

victim has a common-law privacy interest which prevents disclosure of information that .

would identify the victim. See also Morales v. Ellen, 840 S.W.2d 519 (Tex. App.—
El Paso 1992, writ denied) (identity of witnesses to and victims of sexual harassment was
highly intimate or embarrassing information and public did not have a legitimate interest in
such information). Generally, only the information that either identifies or tends to identify
a victim of sexual assault or other sex-related offense must be withheld under common-law

~ privacy; however, a governmental body is required to withhold an entire report when

identifying information is inextricably intertwined with other releasable information or when

the requestor knows the identity of the alleged victim. See Open Records Decisions Nos. 393 -

(1983), 339 (1982) see also Open Records De0131on No 440 (1986)

Constitutional prlvacy under section 5 52 101 protects two kinds of interests: (1) the rlght
to make certain'kinds of decisions independently and (2) an individual’s interest in avoiding
disclosure of a:personal matter. See Whalen v. Roe, 429 U.S. 589, 599-600 (1977); Open
Records Decision Nos. 600 at 3-5 (1992), 478 at 4 (1987), 455 at 3-7 (1987). The first is the

interest in independence in making certain important decisions related to the “zones of -

privacy,” pertaining to marriage, procreation, contraception, family relationships, and child
rearing and education, that have been recognized by the United States Supreme Court. See
Fadjov. Coon; 633F.2d 1172 (5th Cir. 1981); ORD 455 at 3-7. The second constitutionally
protected privacy interest is in freedom from public disclosure of certain personal matters.
See Ramie v. City of Hedwig Village, Tex., 765 F.2d 490 (5th Cir. 1985); ORD 455 at 6-7.
This aspect of constitutional privacy balances the individual’s privacy interest against the
public’s’ interest in the information. See ORD 455 at 7. Constitutional privacy under

section 552.101 is reserved for “the most intimate aspects of human affairs.” Id. at 8 .

(quoting Ramie, 765 F.2d at 492).

Uponreview, we find that portions of the submitted information are intimate or embarrassing
and of no legitimate public interest. There is no indication that the requestor knows the
identity of the victim named in the submitted information. Therefore, withholding only the
victim’s, identifying information from the requestor is sufficient to protect the victim’s

‘privacy. Accordingly, the department must withhold the information we have marked under
section 552.101 of the Government Code in conjunction with common-law privacy. '

However, we find that none of the remaining information constitutes highly intimate or




Ms. Luz E. Sandoval-Walker - Page 3

embarrassing information of no legitimate public concern. We further conclude that none
of the remaining information implicates an individual’s privacy interests for the purposes of
constitutional privacy. Thus, no portion of the remaining information may be withheld on
the basis of either common-law or constitutional privacy.

~ 'We note that the remaining information contains personal information pertaining to peace

officers.' Section 552.1175 of the Government Code provides in part:
(a) ThlS section applies only to:

(1) peace officers as defined by Article 2.12, Code of
Criminal Procedure;

(b) Tnformation that relates to the home address, home telephone number, or |

social security number of an individual to whom this section applies, or that
reveals whether the individual has family members is confidential and may
not be disclosed to the public under this chapter if the individual to whom the
information relates: :

:('1) chooses to restrict public access to the information; and o
"(2) notifies the governmental body of the individual’s choice

‘on a form provided by the governmental body, accompanied
by evidence of the individual’s status.

Gov’t Code § 5 521 175(a), (b). We have marked information in the submitted documents

that may be subject to section 552.1175. To the extent this information pertains to a

currently licensed peace officer who elects to restrict access to this 1nformation inaccordance .

with section 552.1 175(b), it must be withheld.?

In summary, (1) the department must withhold the fingerprint information we have marked
under section 552.101 in conjunction with section 560.003 of the Government Code; (2) the

department must withhold the information we have marked under section 552.101 of the .

'The Office of the Attorney General will raise a mandatory exception on behalf of a governmehtal
body, but ordinarily not raise other exceptions. Open Records Decision Nos. 481 (1987), 480 (1987), 470
(1987).

2Tl“his information consists of social security numbers. Regardless of the applicability of section
552.1175 of the Government Code, section 552.147(b) authorizes a governmental body to redact a living

person’s social security number from public release without the necessity of requesting a decision from this .

office under the A‘i:t.
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Government Code in conjunction with common-law privacy; and (3) to the extent the
information we have marked under section 552.1175 pertains to a currently licensed peace
officer who elects to restrict access to this information, it must be withheld. The remaining
information must be released to the requestor. :

' THisTe‘tte'fruTin;g is limited to the particular information at issue in this request and limited -

to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,

or call the Office of the Attorney General’s Open Government Hotline, toll free, -

at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of

the Attorney General at (512) 475-2497.

Sincerely,

Christopher D. Sterner
Assistant Attorney General
Open Records Division
CDSA/eeg

Ref: ID# 339075

Enc. Submiﬁed documents

c: Requestor
(w/o enclosures)




