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City of San Antonio
P.O. Box 839966
San Antonio, Texas 78283-3966

OR2009-04661

Dear Mr. Reyna:

You ask whether celiain information is subject to required public disclosure tmder the
Public Infonnation Act (the "Act"), chapter 552 ofthe Govel11ment Code. Your request was
assigned ID# 339139 (ORR 2008-2291).

The San Antonio Police Depaliment (the "depaliment") received a request for a specified
report. You claim that' the requested infonnation is excepted from disclosure tmder
section 552.101 ofthe Govel11ment Code. We have considered the exception you claim and
have reviewed the infonnation you submitted.

We initially note that the requestor is a representative oftIle San Antonio Housing Authority.
The Texas Department ofPublic Safety (the "DPS") is required to provide criminal history
record information ("CHRI") to a noncriminal justice agency that is authorized to receive
CHRl pursuant to a federal statute, executive order or state statute. See Gov't Code
§ 411.083(b)(2). In Open Records Decision No. 655 (1997), this office concluded that a
local housing authority is a noncriminal justice agency authorized by federal statute to
receive CHR!. See Open Records Decision No. 655 at 4 (1997). The federal Housing
Opportunity Program Extension Act of 1996 authorizes housing authorities to obtain
criminal records of applicants and tenants. Section 1437d(q)(1 )(A) .oftitle 42 ofthe United
States Code provides that "the National Crime I11fonnation Center, police depaliments, and
other law enforcement agencies shall, upon request, provide infol11lation to public housing
agencies regarding the criminal conviction records of adult applicants for, or ten;:tnts of,.
public housing for purposes of applicant screening, lease enforcement, and eviction." 42
U.S.C. § 1437d(q)(1)(A). Pm-suant to section 411.087 ofthe Government Code, all agency
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that is entitled to obtain CHRI from the DPS also is authorized to "obtain from any other
criminal justice agency in this state [CHRI] maintained by that [agency]." Gov't Code
§ 411.087(a)(2). Thus, a housing authority also is authorized to obtain CHRI fyom a local
criminal justice agency such as the department. See ORD 655 at 4; see also Gov't Code
§§ 411.083(b)(2), 411.087(a)., CHRI consists of "infonnation collected about a person by
a criminal justice agency that consists of identifiable descriptions and notations of alTests,
detentions, indictments, infonnations, and other fOl11lal criminal charges and their
dispositions.;' Ie!. § 411.082(2). However, federal law limits the purposes for which a
housing authority may request CHRI. Federal law provides that (1) public housing agencies
may receive CHRI for adult applicants for public housing or for adult tenants of public
housing, and (2) CHRI may only be used for purposes of applicant screening, lease
enforcement, and eviction. See 42 U.S.c. § 1437d(q)(1)(A).

In this instance, the requestor states that the requested infonnation "will be used to detel11line
lease violations and eviction proceedings." We find, however, that the submitted incident
repmi do'es not contain any CHRI that would be subject to disclosure under
section 1437d(q)(1)(A) of title 42 of the United States Code. Therefore, the depmiment is
not required to release any ofthe submitted infonnation under the federal law.

We next note that the department failed to comply with section 552.301 ofthe Govenunent
Code in requesting this decision. Section 552.301 prescribes procedures that a govel11l11ental
body must follow in asking tIllS office to decide whether requested infonnation is excepted
from public disclosure. See Gov't Code § 552.301(a). Section 552.301(b) requires the
govel11l11ental body to ask for the attol11ey general's decision and claim its exceptions to
disclosure not later than the tenth business day after the date of its receipt of the written
request for infonnation. See ie!. § 552.301(b). Section 552.301(e) provides that the
govel11l11ental body must submit to this office, not later than the fifteenth business day after
the date of its receipt of the request, (1) written comments stating why the governmental
body's claimed exceptions apply to the infol11lation that it seeks to withhold; (2) a copy of
the written request for infonnation; (3) a signed statement of the date on which the
govenunental body received the request or evidence sufficient to establish that date;' and (4)
the specific infonnation that the govenunental body seeks to withhold or representative
samples ifthe infonnation is voluminous. See ie!. § 552.301 (e)(1 )(A)-(D). Ifa govenunental
body fails to comply with section 552.301, the requested infonnation is presumed to be
subject to required public disclosure and must be released, unless there is a compelling
reason to withhold any of the infol11lation. See ie!. § 552.302; Hancock v. State Be!. of
Ins., 797 S.W.2d 379,381 (Tex. App.-Austin 1990, no writ).

You infonnus that the department received the instant request for infol11lation on
November 20,2008; therefore, its deadlines under subsections 552.301(b) and 552.301(e)
were December 8 and December 15, 2008, respectively. The depmiment requested this
decision by U.S. Mail meter-marked January 29,2009. Thus, because the depmiment did
not comply with section 552.301, the submitted infonnation is presumed to be public under
section 552.302. This statutorypresmnption cml generally be overcome when infonnation
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is confidential by law or third-party interests are at stake. See Open Records Decision
Nos. 630 at 3 (1994),325 at 2 (1982). You raise section 552.101 ofthe Government Code,
which can provide a compelling reason for non-disclosure under section 552.302.
Accordingly, we will address that exception.

Section 552.101 ofthe Government Code excepts £i.-om disclosure "infornlation considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Code §552.101. You raise section552.1 Olin conjunction with conunon-law privacy, which
protects infonnation that is highly intimate or embanassing, such that its release would be
highly objectionable to a person ofordinary sensibilities, and ofno legitimate public interest.
See Indus. Found. v. Tex. Indus. AccidentBd., 540 S.W.2d 668,685 (Tex. 1976). COlmllon
law privacy encompasses the specific types of infornlation that are held to be intimate or
embanassing inIndustrial Foundation. See id. at 683 (infornlation relating to sexual assault,
pregnancy, mental orphysical abuse inworkplace, illegitimate children, psychiatric treatment
of mental disorders, attempted suicide, and injuries to sexual organs). This office has
determined that other types of information also are private lmder section 552.101. See
generally Open Records Decision No. 659 at 4-5 (1999) (smmnarizing infonnation attorney
general has held to be private). We conclude that some of the submitted infonnation is
intimate or embanassing and not a matter oflegitimate public interest. The depaliment must
withhold that information, which we have marked, under section 552.1 01 ofthe Government
Code in conjlmction with common-law privacy. The rest ofthe submitted infonnation may
not be withheld on privacy grolmds lmder section 552.101 and must be released to the
requestor.

This letter ruling is limited to the particular infonnation at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
detelmination regarding any other infOlmation or any other circumstances.

This ruling triggers impOliant deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more infonnation concerning those rights and
responsibilities, please visit om website at http://www.oag.state.tx.us/openlindex orl.php,
or call the Office of the Attorney General's Open Govenunent Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
infonnation under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General at (512) 475-2497.

. nesW.MolTis,DJ
Assistant Attorney General
Open Records Division
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Ref: ID# 339139

Enc: Submitted documents

c: Requestor
(w/o enclosures)


