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Mr. Dan Meador
Assistant General COlU1sel
Office of General Counsel
Texas Department of State Health Services

___--J.l-LlOD_WestA9~SJr.e_eJ. __~ ~~ -,---!-

Austin, Texas 78756

0R2009-04755

Dear Mr. Meador:

You ask whether certain information is subj ect to required public disclosure under the
Public Infonnation Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 339509.

The Texas Department of State Health Services (the "depaliment") received a request for
documents pertaining to licensee MT048126. You state that a pOliion of the requested
infomlationhas beenreleased to the requestor; You claimthatthe submittedinfonnationis .
excepted from disclosure under sections 552.101, 552.130, 552.137, and 552.147 of the
Government Code.' We have considered the exceptions you claim alld reviewed the
submitted information. - -

You assert that some of the submitted infornlation is excepted lU1der section 552.101 of the
Govenllnent Code, which excepts from disclosure "infonnation considered to be confidential
by law, either constitutional, statutOly, or by judicial decision." This section encompasses
criminal history record infotmation ("CHRl") generated by the National Crime Infonnation
Center or by the Texas Crime hlfomlation Center. Title 28, pali 20 of the Code ofFederal
Regulations govems the release of CHRl that states obtain from the federal govemment or
other states. Open Records Decision No.' 565 (1990). The federal regulations allow each
state to follow its individual law with respect to CHRl it generates. Id. Section 411.083 of
the Govenllnent Code deems confidential CHRI that the Texas Depaliment ofPublic Safety
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("DPS") maintains, except that the DPS may disseminate this infonnation as provided in - I

chapter 41-1, subchapterF of the Govel11111enL Code. -See Gov'LCode§ 411.083. II

Sections 411.083(b)(1) and 411.089(80) authorize a criminal justice agency to obtain CHRI;
however, a criminaljustice agency may not release CHRI except to another criminal justice

~~~~~~~~~~~~~.~_4U~89~11Ofucr~iliesm=~=i=fi=e=d~in;~~~~~~1
chapter 411 of the Govel11111ent Code are entitled to obtain CHRI from DPS or another
criminal justice agency; however, those entities may not release CHRI except as provided
by chapter 411. See generally id. §§ 411.090-.127. Furthennore, any CHRI obtained from
DPS or any other criminal justice agency must be withheld lU1der section 552.101 of the
Govel11l11ent Code in conjlU1ction with Govenllnent Code chapter 411, subchapter F.
Accordingly, you must withllOld the CHRI we have marked under section 552.101 of the
Govel11l11ent Code in conjunction with federal law and chapter 411 ofthe Govenllnent Code.
However, none of the remaining infonnation constitutes CHRI for the purposes of
section 411.083, and no pOliion ofthe remaining infonnation may be withheld on that basis.

---S-eeticm--5-5~-;-1-0-1-als0-ene0mpasses-the-E1eG-tFine--ef-GeIlllTIGn--law-pr-i¥ac¥,-which-pmtects--- _
infonnation that (1) contains highly intimate or embanassing facts the publication ofwhich
would be highlyobjectiollable fo a reasonable persoll ahd (2) iSl16t oflegiti111ate concern to
the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668,685 (Tex. 1976). To
demonstrate the applicability of cOlmnon-law privacy, both prongs of this test must be

-established.ld. at 68 i -82. - A compilation of an individual'scnniina:I historf isliiglily·
embanassing information, the publication of which would be highly objectionable to a
reasonable person. Cf Us. Dep't of Justice v. Reporters Comm. for Freedom of the
Press, 489 U.S. 749, 764 (1989) (when considering prong regarding individual's privacy
interest, court recognized distinction between public records found in courthouse files and
local police stations and compiled summary of infOlmation and noted that individual has
significant privacy interest in compilation ofone's criminal history). Furthennore, we find
that a compilation ofaprivate citizen's criminal history is generallynot oflegitimate concern
to the public. Accordingly, the depaliment must withhold the criminal history infonnation
we have markedluideTsectionS52:101 -of the· Govel11ment·Codein-conjunction with
common-law privacy.

Section 552.101 also encompasses the infornler's privilege, which has long been recognized
by Texas courts. E.g., Aguilar v. State, 444 S.W.2d 935, 937 (Tex. Crim. App. 1969);
Hawthorne v. State, 10 S.W.2d 724, 725 (Tex. Crim. App. 1928). The infonner's privilege
protects from disclosure the identities of persons who repOli activities over which the
govel11mental body has criminal or quasi-criminal law-enforcement authOlity, provided that
the subject of the infomiation does not already know the infOlmer's identity. See Open
Records Decision No. 208 at 1-2 (1978). The infonner's privilege protects the identities of
individuals who repOli violations of statutes to the police or similar law-enforcement
agencies, as well as those who repOli violations of statutes with civil or criminal penalties
to "administrative officials having a duty of inspection or of law enforcement within their
particular spheres." Open Records Decision No. 279 at 1-2 (1981). The report must be of
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a violation of a criminal or civil statute. See Open Records Decision Nos. 582 at 2
(1990); 515 at 4~(l988). The privilege excepts the infonner's statement only to the extent
necessary to protect that infonner's identity. Open Records Decision No. 549 at 5 (1990).

==~~~~_Y-'--co-lLasserUhatthe-Lemaininginfonnation contains identifying information ofa com lainant
who reported possible violations of 25 Tex. Admin. Code sections 141.6(a)(1) and (2)1,
which provided for penalties including revocation ofthe offender's license and a fine ofup
to $1000, and that these complaints were made to the department, which was charged with
enforcing the provisions ofchapter 141. Having examined these provisions, your arguments,
and the documents at issue, we conclude that the department may withhold the identifying
infonnatioll ofthe complainant whi.ch we have marked under section 552.101 in conjunction
with the infonner's privilege. We note that you have marked the name of a witness who
provided infonnation in the course of an investigation, but who did not repOli the alleged
violations. This individual is not an infomlant for the purpose of the infonner's privilege.
Therefore, this infonnation may not be withheld pursuant to section 552.101 and the

--------inf0rmer2s~J3Fi'V-i-leg€c;-.---------------'---------------

We note that you claim·· some· of· the respOli.sive infonnatiol1is excepted under
section 552.137. However, upon review, we are unable to identify any e-mail addresses in

. the submitted infOlmation. Thus, none ofthe infonnation may be withheld on that basis.
- ---

You have mal'ked some of the remaining infonnation under section 552.147 of the
Government Code, which provides that "[t]he social security number of a living person is
excepted from" required public disclosure under the Act. Id. § 552.147. We agree that the
department may withhold the social security numbers that you have marked under
section 552.147.2

In summary, the depaliment must withhold the infonnation we have marked under
section 552.1 01 in conjunction with section 411.083. The depaliment must also withhold
the inf6flllationwe have ni.arked under section 552;101inconjunctionwithcommon~law

privacy. The department must withhold the infonnation we have marked under
section 5~52.10ljncQnjunctioll\Vith the infonner's privilege. Fin~lly, the departmentmay
withhold the infonnation you have marked pursuant to section 552.147. The remaining
submitted infonnation must be released.3

IWe note, and you indicate, that these provisions are now codified at 25 Tex. Admin. Code
sections 140.305(a)(I) and (2).

2We note that section 552. 147(b) of the Govermnent Code authorizes a govemmental body to redact
a living person's social security number from public release without the necessity ofrequesting a decision fl.-om
tIllS office under the Act.

3As our ruling is dispositive, we neednot address your remaining 552.130 argument against disclosure.
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This letter ruling is limited to the particular infomlation at issue in this request and limited
to the facts as presented to us; therefore, thisll1ling mustnot be relied upon as a previous
determination regarding any other infonnation or any other circlUllstances.

~~~~~~.,.".-JTLLhgis~l1ing~triggeLs..imp~Qrtant. deadlines regarding the rights and resRonsibilities of the
govemmental body and ofthe requestor. For more infonnation conceming those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/openlindex orl.php,
or call the Office of the Attomey General's Open Govenunent Hotline, toll fi.'ee,
at (877) 673-6839. Questions conceming the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General at (512) 475-2497.

Bob Davis·
Assistant·Attomey Genera.l
Open Records Division

RSD/cc

Ref: ID# 339509

Enc. Submitted documents

cc: Requestor
(w/o enclosures)


