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Ms. Martha T. Williams
Olson & Olson, L.L.P.
Wortham Tower,sui~e 600
2727 Allen Parkway
Houston, Texas 77019

0R2009-04981

Dear Ms. Williams:

You ask whether certain information is subject to required public disclosme under the
Public Infomlation Act (the "Act"), chapter 552 ofthe Govemment Code. Yourrequest was
assigned ID# 339980.

The Tomball Police Deparhnent (the "department"), which you represent, received a request
for the persOlmel files of two named police officers. You state you will release most of the
information. You claim pOliions ofthe submitted infonnation are excepted from disclosme
lUlder sections 552.101, 552.117, and 552.130 of the Govenunent Code. We have
considered the exceptions you claim and reviewed the submitted infomlation. We have also
received and considered comments submitted by the requestor. See Gov't Code § 552.304
(interested party may submit comments stating why infomlation should or should not be
released).

As a preliminary matter, the requestor argues the department failed to comply with the
ten-business-day deadline prescribed by section 552.301 ofthe Govenunent Code. Pmsuant
to section 552.301(b), a govenunental body must ask for a decision from this office and state
the exceptions that apply no later than the tenth business day after the date ofreceiving the
written request. Id. § 552.301(b). The department states, and the requestor aclmowledges,
the department received the request on January 26,_ 2009. Accordingly, the ten-business-day
deadline was Febmary 9,2009. The department submitted its request for an open records
decision to this office via facsimile on February 9, 2009. Therefore, we fili.d the depmiment
complied with the procedmal requirements of the Act.

Next, we note the requestor has excluded home addresses, home telephone numbers, social .
secmitymunbers, certainfmnilymemberinformation, driver's license numbers, license plate
munb~rs, mld other personal identifying infonnation from his request. Accordingly, such
infOlmation is not responsive to the instant request. TIns mling does not address the public
availability of non-responsive information, and the department is not required to release
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non-responsiv~ information in response to this request.! Accordingly, we will address y~)Ur
arguments witl1, regard to the responsive information.

Section 552.1 q1 ofthe Government Code excepts from disclosure "information considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Id.
§ 552.101. This exception encompasses information other statutes make,confidential.
Chapter 560 qfthe Government Code provides that a governmental body may not release
fingerprint information except in certain limited circumstances. See id. §§560.001 (defining
"biometric identifier" to include fingerprints), .002 (prescribing manner in which biometric
identifiers mus.t be maintained and circumstances in which they can be released), .003
(providing that biometric identifiers in possession of governmental body are exempt from
disclosure under Act). Accordingly, the department must withhold the fingerprint
information we have marked under section 552.101 in conjunction with section 560.003 of
the Government Code.

Section 552.101 also encompasses section 1703.306 of the Occupations Code, which
provides as follows:

(a) A polygraph examiner, trainee, or employee of a polygraph examiner, or
a person for whom a polygraph examination is conducted or an employee of
the per;son, may not disclose information acquired from a polygraph
examination to another person other than:

(1) the examinee or any other person specifically designated in
'writing by the examinee;

',.'"

(2) the person that requested the examination;

(3) a member, or the member's agent, of a governmental agency that
licenses a polygraph examiner or supervises or controls a polygraph
~xaminer's activities;

(4) another polygraph examiner in private consultation; or

(5) any other person required by due process of law.

(b) The [Polygraph Examiners] Board or any other governmental agency that
acquires information from a polygraph examination under this section shall
maintain the confidentiality of the information.

lAs the requestor has excluded this information, we need not address your argument under section
552.117 of the Government Code.
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(c) A polygraph examiner to whom information acquired from a polygraph
examination is disclosed under Subsection (a)(4) may not disclose the
information except as provided by this section.

Occ. Co~e § 1703.306. The submitted information contains information acquired from a
polygraph examination. It does not appear the requestor falls into any of the categories of
individuals who are authorized to receive the submitted polygraph information under
section 1703.306(a). Accordingly, we conclude the department must withhold the
information acquired from a polygraph examination, which we have marked, under
section 552.101 in conjunction with section 1703.306 of the Occupations Code.

The submittedinformation also contains an L-2 Declaration ofMedical Condition Form and
an L-3 Declaration of Psychological and Emotional Health Form required by the Texas
Commission o'nLawEnforcement Officer Standards and Education ("TCLEOSE") that are
subject to section 1701.306 of the Occupations Code, which is encompassed by
section 552.101 of the Government Code. Chapter 1701 of the Occupations Code is
applicable to reLEOSE. Specifically, section 1701.306 provides as follows: '

(a) [TeLEOSE] may not issue a license to a person as an officer or county
jailer unless the person is examined by:

. (1) a licensed psychologist or by a psychiatrist who declares in
Writing that the person is in satisfactory psychological and emotional

.health to serve as the type ofofficer for which a license is sought; and

(2) a licensed physician who declares in writing that the person does
not show any trace of drug dependency Or illegal drug use after a
physical examination, blood test, or other medical test.

• ",J"

(b) An~gency hiring a person for whom a license as an officer or county
jailer is sought shall select the examining physician and the examining
psycholQgist or psychiatrist. The agency shall prepare a report of each
declaration required by Subsection (a) and shall maintain a copy ofthe report
on file in a format readily accessible to the commission. A declaration is not
public information.

ld. § 1701.306(a)-(b). Therefore, the department must withhold the submitted L-2 and L-3
declaration forms under section 552.101 of the Government Code in conjunction with
section 1701.306 of the Occupations Code.

Section 552.101 also encompasses section 611.002 of the Health and Safety Code, which
provides in part:

" '...
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(a) Communications between a patient and a professional, and records ofthe
identitY~ diagnosis, evaluation, or treatment of a patient that are created or
mainta;ined by a professional, are confidential.

(b) Corilidential communications or records may not be disclosed except as
provid~~ by Section 611.004 or 611.0045.

Health & Safety Code § 611.002(a)-(b). Section 611.001 defines a "professional" as (1) a
person authori~ed to practice medicine, (2) a person licensed or certified by the state to
diagnose, evaluate or treat mental or emotional conditions or disorders, or (3) a person the
patient reasonably believes is authorized, licensed, or certified. See id.§ 611.001(2).
Sections 611.004 and 611.0045 provide for access to mental health records only by certain
individuals. see Open Records Decision No. 565 (1990). These sections permit disclosure
of mental health records to a patient, a person authorized to act on the patient's behalf, or a
person who has the written consent ofthe patient. Health & Safety Code §§ 611.004, .0045.
Thus, the department may only release the mental health record we have marked in
accordance with sections 611.004 and 611.0045 of the Health and Safety Code.

Section 552.101 also encompasses criminal history record information ("CHRI") generated
by the National Crime Information Center ("NCIC") or by the Texas Crime Information
Center (','TClqh, which is confidential. Title 28, part 20 ofthe Code ofFederal Regulations
governs the release of CHRI that states obtain from the federal government or other states.
Open Records':becision No. 565 (1990). The federal regulations allow each state to follow .
its individual law with respect to CHRI it generates. Id. Section 411.083 ofthe Government
Code deems confidential CHRI that the Texas Department of Public Safety ("DPS")
maintains, except that the DPS may disseminate this information as provided in chapter 411,
subchapter F o(the Government Code. See G6v't Code § 411.083. SectionsA11.083(b)(1)
and 411.089(a}:authorize a criminal justice agency to obtain CHRI; however, a criminal
justice agencymay not release CHRI except to another criminaljustice agency for a criminal
justice purpose~ Id. § 411.089(b)(1). Other entities specified in chapter 411 of the
Government Code are entitled to obtain CHRI from DPS or another criminal justice agency;
however, those. entities may not release CHRI except as provided by 'chapter 411. See
generally id. §§ 411.090-.127. Thus, any CHRI obtained from DPS or any other crimi~al
justice agency must be withheld under section 552.101 of the Government Code in
conjunction with Government Code chapter 411, subchapter F. See id. § 411.082(2)(B)
(term CHRI does not include driving record information). We find a portion ofthe submitted
information is CHRI generated by TCIC or NCIC. Accordingly, the department must
withhold the information we have marked pursuant to section 552.101 in conjunction with '
section 411.083 of the Government Code.

Section 552.101 also encompasses the common-law right of privacy, which protects
information that is 1) highly intimate or embarrassing, such that its rel~ase would be highly
objectionable to a reasonable person, and 2) not oflegitimate concern to the public. Indus.
Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668 (Tex. 1976). The types of information
considered intimate and embarrassing by the Texas Supreme Court in Industrial Foundation
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included infonnation relating to sexual assault, pregnancy, mental or physical abuse in the
workplace, illegitimate children, psychiatric treatment ofmental disorders, attempted suicide,
and injuries to.sexual organs. Id. at 683. This office has found certain personal financial
decisions not f,ylating to a financial transaction between an individual and a governmental
body are generally intimate and embarrassing. See Open Records Decision No. 545 (1990).
This office has also found medical information or information indicating disabilities or
specific illnesses is excepted from required public disclosure under common-law privacy. ,
See Open Records Decision No. 455 (1987) (prescription drugs, illnesses, operations, and
physical handicaps). Upon review, we have marked the information that is both highly
intimate or emparrassing and not oflegitimate public interest. Accordingly, the department
must withhold ,the information we have marked under section 552.101 in conjunction with
common-law pjivacy.

Section 552.13.0 provides that information relating to a motor vehicle operator's license,
driver's license; motor vehicle title, or registration issued by a Texas agency is excepted from
public release.. 'Gov't Code § 552.130(a)(I), (2). We note this exception is not applicable
to out-of-state driver's license information. Therefore, the department must withhold the
responsive Texas driver's license information we have marked under section 552.130.

Section 552.137 of the Government Code excepts from disclosure "an e-mail address ofa
member,ofthe',public that is provided for the purpose ofcommunicating electronically with
a governmentaJbody" unless the member of the public consents to its release or the e-mail
address is of a,type specifically excluded by subsection (C).2 Id. § 552.137(a)-(c). The
marked personal e-mail address is not ofa type specifically excluded by section 552.137(c).
Therefore, the department must withhold the personal e-mail address under section 552. t37
of the GoverIll.1'l.ent Code, unless the owner consents to its disclosure.

Section 552.146 provides that a military veteran's DD-214 form or other military dischar~e

record that is {first recorded with or that otherwise first comes into the possession of a
governmental body on or after September 1,2003 is confidential for a period ofseventy-five
years and may only be disclosed in accordance with section 552.140 or in accordance with
a court order. See id. § 552.140(a), (b). Upon review, we find the department first came i~to

possession ofthe submitted DD-214 form on or after September 1,2003. Thus, we conclude
the department must withhold the submitted DD-214 form under section 552.140 of the
Government Code.

In summary, thedepartment must withhold the fingerprint information under section 552.1 01
in conjunction with section 560.003 of the Government Code, the marked polygraph
information under section 552.101 in conjunction with section 1703.306 ofthe Occupations
Code, the L-2;and L-3 declarations forms under section 552.101 in conjunction with

2The Office ofthe Attorney General will raise mandatory exceptions like sections 552.137 and 552.140
of the Govemme~t Code, but ordinarily will not raise other exceptions. Open Records Decision Nos. 481
(1987), 480 (1987)~ 470 (1987).

~ .. ,:
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section 1701.306 of the Occupations Code, and the CHRI we have marked under section
552.101 in conjunction with section 411.083 ofthe Government Code. The department may
only release the mental health record we have marked in accordance with sections 611.004
and611.0045 ofthe Health and Safety Code. The department must withhold the information
we have marked under section 552.101 in conjunction with common-law privacy. The
department must withhold the Texas driver's license information we have marked under
section 552.13.0, the personal e-mail address we have marked under section 552.137, and the·
DD-214 form we have marked under section 552.140. The remaining information must be
released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination ,tegarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental1?ody and ofthe requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/openJindex orl.php,
or call the Office of the Attorney General's Open Government Hotline, toll free,
at (877) 673-6,839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General at (512) 475-2497.

Olivia A. Maceo
Assistant Attorney General
Open RecordsPivision

OM/eeg

Ref: ID# 339980

Ene. Submitted documents

c: Requestor
(w/o enclosures)

" :


