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Mr. Marc Allen Connelly
Deputy General Counsel
Texas Department of State Health Services
P.O. Box 149347
Austin, Texas 78714-9347

0R2009-05284

Dear Mr. Connelly:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 341458.

The Texas Department of State Health Services (the "department") received a request for
information pertainingto a specified enforcement action. You state you have or will release
some ofthe requested information. You claim that portions ofthe submitted information are
excepted from disclosure under section 552.101 of the Government Code. We have
considered the exception you claim and reviewed the submitted information.

Initially, the department acknowledges, and we agree, that it failed to comply with the
procedural requirements of section 552.301 of the Government Code. See Gov't Code
§ 552.301. Pursuant to section 552.302 of the Government Code, a governmental body's
failure to comply with the procedural requirements of section 552.301 results in the legal
presumption that the requested information is public and must be released unless the
governmental body demonstrates a compelling reason to withhold the information from
disclosure. See id. § 552.302; Hancockv. State Ed. o/Ins., 797 S.W.2d 379,381-82 (Tex.
App.-Austin 1990, no writ) (governmental body must make compelling demonstration to
overcome presumption of openness pursuant to statutory predecessor to section 552.302);
Open Records Decision No. 319 (1982). A compelling reason exists when third-party
interests are at stake or when information is confidential under other law. Open Records
DecisionNo. 150 (1977). Because section 552.101 ofthe Government Code can provide a
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compelling reason to overcome the presumption of openness, we will address your
arguments under this exception.

Next, you note the requested information contains Centers for Medicare and Medicaid
Services ("CMS") 2567 federal deficiency forms. In Open Records Letter No. 2005-04917
(2005), we granted the department a previous determination finding, in part, that the
identifying information of patients, physicians, other medical practitioners, or other
individuals contained in a CMS 2567 form is confidential when the provider being evaluated
has had a reasonable opportunity to review the report and other con1m.ents. See 42 U.S.C.
§ 1306(e), (f); 42 C.F.R. §§ 401.126, .133. You inform us that the department is withholding
the identifying information of patients, physicians, other medical practitioners, or other
individuals in the CMS 2567 forms pursuant to section 552.101 ofthe Government Code!
in conjunction with federal law in accordance with this previous determination. See also
Open Records Decision No. 673 at 7-8 (2001) (listing elements of second type ofprevious
determination under section 552.301(a)).

You argue that information that you have highlighted in the submitted Notice of Violation
Letter is excepted under section 611.002 ofthe Health and Safety Code. Section 552.101 of
the Government Cod~ also encompasses section 611.002(a) ofthe Health and Safety Code,
which reads as follows:

Communications between a patient and a professional, and records of the
identity, diagnosis, evaluation, or treatment of a patient that are created or
maintained by a professional, are confidential.

Health & Safety Code § 611.002. Section 611.001 defines a "professional" as (1) a person
authorized to practice medicine, (2) a person licensed or certified by the state to diagnose,
evaluate or treat mental or emotional conditions or disorders, or (3) a person the patient
reasonably believes is authorized, licensed, or certified. See id. § 611.001(2).
Sections 611.004 and 611.0045 provide for access to mental health records only by certain
individuals. See Open Records Decision No. 565 (1990). These sections permit disclosure
ofmental health records to a patient, a person authorized to act on the patient's behalf, or a
person who has the written consent ofthe patient. Health & Safety Code §§ 611.004, .0045.
You state that information you have marked wastaken directly from mental health records.
Thus, the department may only release the marked information that was taken directly from
mental health records in accordance with sections 611.004 and 611.0045 of the Health and
Safety Code.2 The remaining information must be released to the requestor.

ISection 552.101 of the Government Code excepts from disclosure "information considered to be
confidential by law, either constitutional, statUtory, or by judicial decision." Gov't Code § 552.101.

2As our ruling is dispositive, we need not address your remaining arguments against disclosure.
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This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more information concerning those rights and
responsibilities, please visit our website at htt.p://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attorney General's Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General at (512) 475-2497.

Sincerely,

\J(0\
Matt Entsminger
Assistant Attorney General
Open Records Division
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