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Ms. Sharon Alexa.llder
Associate General Counsel
Texas Department ofTransportation
125 East 11 th Street
Austin, Texas 78701-2483

0R2009;.05516

Dear Ms. Alexander:

You ask whether certain information is subject to required public disclosure under the
.PublicInfQrll1atiQRAQt(t.h~"A~t"),.Qh~nt~rj ~~()f!11~ GQv~rnIll~lltC9.d.~.. Y()llrr~ql1~st""as
assigned ID# 341203 .

. The Texas DepartmentofTransportation (the "department")receivedarequestfor "EtJhefull
construction documents (D.D.s) for the Cedar Park site [andJ [aJ11 available documents from
Carter Burgess regarding pricing and construction estimates for both the Camp Hubbard

------~ParKingGarages ana~Cea.arParl<Campus."-You claim me su15mittea.~in:formation is exceptea.--c------+
------~fromdiscl~)sule-Ul.1ders·e·ctron-5·5'2~l_l_1-ofthe-60vernment'eode-:-We-have-considered-the'--------'-f-

exception you claim and reviewed the submitted representative sample of information. 1

Section 552.111 excepts from disclosure "an interagency or intraagency memorandum or
letter that would not be available by law to a party in litigation with the agency." Gov't Code
§ 552.111. This exception encompasses the deliberative process privilege. See Open
Records Decision No. 615 at 2 (1993). The purpose of section 552.111 is to protect advice,

1We assume that the "representative sample"ofrecords submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of infonnation than that submitted to this
office.
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opinion, and recommendation in the decisional process and to encourage open and frank
discussion in the deliberative process. See Austin v. City ofSan Antonio, 630 S.W.2d 391,
394 (Tex. App.-SanAntonio 1982, no writ); Open Records DecisionNo. 538 at 1-2 (1990).

In Open Reco~ds Decision No. 615 (1993), this office re-examined the statutory predecessor ' ,
~'~ ~- ~~ --~~to-section-S5~lH~in-light-of-the-deeisi0n-in~TeX"as--J)eparlment-()f-J2-ubUG-c$afety-v.--~, 1

. Gilbreath, 842S.W.2d 408 (Tex. App.-Austin 1992, no writ). We determined that [
section 552.111 excepts from disclosure only those internal communications that consist of . 1

advice, recommendations, opinions, and other material reflecting the policymaking processes I

of the governmental body. See ORD 615 at 5. A governmental body's policymaking
function,S do not encompass routine internal administrative or personnel matters, and I

:~~;~;e~c~;:~::::~tb~~t;s~~; '~ts~e~i:l~;~;'::~ :e~~;l:s~:r~;:t~~~:u;~ . .
S.W.3d 351 (Tex. 2000) (section 552.111 not applicable to personnel-related I

communications that did not involve policymaking). A governmental body's policymaking I

~~~=e~~~~~~;::=~~=~:~:;~~:~~U=l~~~;~;;the I
Further, 'section 552.111 does not protectfacts-alJ.ci:written observaii611s 6ffadsandevents
that are severable from advice, opinions, and recommendations. See ORD 615 at 5. But if ,

_factual inforl11ation is SQ inextric~blyillt~rtwined\Vitl1111at~ria.l il1y()lvillg_acl'lic~, ,opinion,
or recommendation as to make severance of the factual data impractical, the factual
information also may be withheld under section 552.111. See Open Records Decision

-- No. 313 atJ (-1982).

This office has also concluded that a preliminary draft of a document that is intended for
public release iIi its fiIlalf6tfu:tiecessa.rilyreptesents the drafter' s advice, opinion; and
recommendation with regard to the form and content of the final document, so as to be

____~__=ex=c=e12ted from disclosure under section 552.111. See Open Records Decision No. 559 at 2
(1990) (applying statutory predecessor). Section 552.111 protects factual information in th-e-------f

draft that also will be included in the final version ofTheaocument. SeeiZl:-aT2=3-:-Tl:Ius,
section 552.111 encompasses the entire contents, including comments, underlining,

~-----deletiQns,-and-pwofreading.l1larks,_o£a_preliminary_drafLofa..policy:making,..",d=o""c=u=m=e=n",-tt=h=a"",t -+
will be r,eleased to the public in its fina1 form. See id. at 2.

Section 552.111 can also encompass communications between a governmental body and a
third-party, including a consultant or other party with a privity ofinterest. See Open Records
Decision Nos. 631 at 2 (section 552.111 encompasses information created for governmental
body by outside consultant acting at governmental body's request and performing task that
is within governmental body's authority), 561 at 9 (1990) (section 552.111 encompasses
communications with party with which governmental body has privity ofinterest or common
deliberative process), 462 at 14 (1987) (section 552.111 applies to memoranda prepared by
governmental body's consultants). For section 552.111 to apply, the governmental body,
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must identify the third party and explain the nature ofits relationship with the governmental
body. Section 552.111 is not applicable to a communication between the governmental body
and a third party unless the governmental body establishes it has a privity of interest or
common deliberative process with the third party. See ORD 561 at 9.

. i
~-- -~·-Hp0n·review,wefinE1-the-submitteE1·inf0fmation-Gonstitutespreliminary-planning.doGuments--·-----_!

and drafts created by the deP?lrtment and by consultants under contract with the department I
pertaining to internal pre-decisional deliberations regarding departmental policy. Therefore,
we conclude the department may withhold the submitted information under section 552.111
of the Government Code.

This letter ruling is limited to the particular information at issue in this r€qu€st and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any 'other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
---'.---'.~~~~gbYe:trI1:ltehtal"Dtydyand't)fih:elequestor;-=For'morecinformationcconcerni-ngcthosecrights~ancl-~~~~~~..--.-r

responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or caiith-e office ()ftheAtt()iney General'sOpenGovernmeritH6tlil1e~tollfree: aT (877)
673-6839. Questions concerning the allowable charges for providing public information
ulldert.hE:J\.ct 1TI1l§tb~cliJ~cted to the Cost Rules Administrator ofthe Office ofthe Attorn~y

General at (512) 475-2497.

Ana Carolina Vieira
Assistant Attorney General
Open RecordsDivision

ACV/eeg

Ref: ID# 341203

Ene. Submitted documents

c: Requestor
(w/o enclosures)
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