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Mr. Dale Caffey
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501 Franklin
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I

You aslc' wl1etlier certaill il'l.fonnation .is stibjecC to feqUitedpublicdisc10sure under the
Public Information Act (the "Act"), chapter 552 ofthe Govemment Code. Your request was
assigned ID# 340193.

The Waco Independent School District (the "district") received a request for infonnation
relating toarequestforpropDsals for _a.grQllph~::t1tl1/pr~scripti()I!cll"ug plan, including the
best and final offers of companies that submitted proposals and those~ conlpanies'
communications with a named employee of the district. You indicate that some of the
requested infonnation has been released. You take no position on the public availability of
the rest ofthe request~d infonnation. You believe, however, that the remaining infonnation
implicates the proprietary interests of BlueCross BlueShield of Texas ("BlueCross");

I--------~

Humana Insurance Company-;-lIl:ilnana-RealtnPlal1--of-Texas;-Inc~alld~Humana,-Il1e-. -------------'.
- ----------~col1ectiveJ.y"Bumana");--FiTsteare-r.tealtlrPlalls-t'-~Firsteare'-'-);-and-Vaney-Baptist-l1ealth---~-~~-~

Plans ("VBHP"). You notified those paliies ofthe request for infonnatiol1 and oftheir right
-r---- -----"-to"'---"-su""b""n~lcL.'it'-'-a~r,guments to this office as to why the infonnation should not be released. 1 We

received correspondence from attomeys for Humana, FirstCare, ana--vB1IP-:-2:~WTfc,e;--'li~a"'vCT<e"-------+

considered all of the submitted arguments and reviewed the submitted infonnation.

We note that some of the submitted infonnation was created after the date of the district's
receipt of this request for infonnation. The Act does not require a govemmental body to

1See Gov't Code § 552.305(d); Open Records DecisionNo. 542 (1990) (statutory predecessor to Gov't
Code § 552.305 permitted governmental body to rely on interested third party to raise and explain applicability
of exception to disclosure under certain circumstances).

2We note that Humana, FirstCare, and VBHP have submitted infornlation that they claim is excepted
from disclosure. This decision is applicable only to the information that the district submitted to this office in
requesting this decision. See Gov't Code § 552.301(e)(1)(D).
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release information that did not exist when it received a request or create responsive
information.3 Thus, the information that did not exist when the district received this request
is not responsive to the request. This decision does not address the public availability ofthat
information, which we have marked, and it need not be released in response to this request.

- -- -- - ---~-We-alsu-'note-that·the-submitted-information-includes-the-agenda-and-related-information---.- _...-.- [
from a meeting of the district's board of trustees. The agendas of a governmental body's
public meetings are specifically made public under the Open Meetings Act, chapter 551 of
the Government Code. See Gov't Code §§ 551.041 (governmental body shall give written
notice of date, hour, place, and subject of each meeting), 551.043 (notice of meeting of
governmental body. must be posted in place readily accessible to general public for at
least 72 hours before scheduled time of meeting). As a general rule, the exceptions to
disclosure found in the Act do not apply to information that other statutes make public. See
Open Records Decision Nos. 623 at 3 (1994), 525 at 3 (1989). Therefore, the agenda and
related information that we have marked must be released to the requestor.

l--- -~ -~----.W-e~rtexen·6te_tltattlte~disttict~didllot~submit-most~oHhe~inf0ffilati0n"at-issue-to4his-offiGe,,-,--~~
i. within the fifteen-business-day period prescribed by section 552.301 of the Government
I '. . .

Code. See Gov't Code § 552.301(a), (e). That infoririitioriistheref()reptesiifued tbbe
public under section 552.302 of the Government Code and must be released, unless there is
a compelling reason to withhold any ofthe information. See id. § 552.302; Hancockv. State

. Ed. of Ins;, 797 S;W.2d 379,381 (Tex. App.-Austin 1990, no writ). This statutory
presumption can generally be overcome when the information is confidential by law or third­
party interests are aLstake. See Open Records De.cision No.s.63Q .at 3 (1994),J7~ at 2
(1982). Accordingly, we will determine whether the district must withhold any of the
submitted infonnation, including the information that was not timely submitted, on either
of those grounds.

1

_____~_ An interested third party is allowed ten business days from the date of its receipt of the
-governmerltal body's·noticeuilder-seCfion·S3Z.30S-oTtneGovernmenCCo-d,:no-submihts---·~~~-f

r-~-- .reasons, if any;asTo wily infOlmation rel-ating-to-tlratvar1:'Tsltouldllot-be-released-;--See
i Gov't Code § 552.305(d)(2)(B). As of the date ofthis decision, this office has received no

-j-I~~~~~-----,corresJ.2ondence from BlueCross. Therefore, because BlueCross has not demonstrated that
any ofits information is proprietary for the purposes ofthe Act, the district may not withhold
any of BlueCross's information on that basis. See id. § 552.11 O(a)-(b); Open Records
Decision Nos. 552 at 5 (1990),661 at 5-6 (1999).

Next, we address the arguments that we received from Humana, FirstCare, and VBHP.
Humana states that some ofits information was provided to the district with the expectation
that the infornlation would be kept confidential. We note that information is not confidential
under the Act simply because the party that submits the information anticipates or requests'

3See Eeon. Opportunities Dev. CO/po v. Bustamante, 562 S.W.2d 266 (Tex. Civ. App.-San Antonio
1978, writ dism'd); Open Records Decision Nos. 605 at 2 (1992),555 at 1 (1990),452 at 3 (1986),362 at 2
(1983).
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.confidentiality. See Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 677
(Tex. 1976). In other words, a governmental body cannot ovemlle or repeal provisions of
the Act by agreement or contract. See Attorney General Opinion JM-672 (1987); Open
Records Decision Nos. 541 at 3 (1990) ("[T]he obligations of a governmental body under
[the Act] cannot be compromised simply by its decision to enter into a contract."), 203 at 1

-- -- - -- ------ ~(T978rcmereexp-e-ctati:olTofconfidentiality-byperson-supl"lying-infonnationdoes-notsatis:fy-- ~~ J

requirements of statutory predecessor to Gov't Code § 552.110). Consequently, the
submitted information relating to Hum~mamust be released unless it falls within an
exception to disclosure, notwithstanding any expectation or agreement to the contrary.

VBHP raises section 552.101 of the Government Code, which excepts from disclosure
"information considered to be confidential by law, either constiv..ltional, statutory, or by
judicial decision." Gov't Code § 552.101. This exception encompasses information that
other statutes make confidentiaL We understand VBHP to claim that some ofits information
is confidential under section 843.156 of the Insurance Code, which provides in part:

(arOn l;equest ()fth:e-cunimissioner;-a~healtlymaintellaneec0rgani-zation~1~a11
provide to the commissioner a copy of any contract, agreement, or other
arrangement between thehealthll1airifbnaiiceorganiiatibilalid aphysician
or provider. Documentation provided to the commissioner under this
subsection is confidential and is not subject to the public infornlationlaw,
Chapter 552, Government Code.

- Ins. Code §843. 156(d). We note that section843.156jsap121jGa.bl~JQil1fQ1JJ.1?-tioll pr()vided
to the commissioner of the Texas Department of Insurance under the statute. The
information at issue here was provided to and is maintained by the district. We therefore
conclude that the district may not withhold any of the submitted information under
section 552.101 of the Government Code on the basis of section 843.156 of the Insurance

_____~~~. Code. See Open Records Decision No. 649 at 3 (1996) (language of confidentiality
proVIslo-ri cOl1tro1SscopeoT its-protectionJ.---------------------~-------------~--------~----~

1------~---~~------~·-------~-- __~ _

I
Humana, FirstCare, and VBHP claim exceptions to disclosure under section 552.1-1-0-of-t~--~~----

-r------~--~Goy.ernmenLGo_d.e. Section 552.110 protects the proprietary interests ofprivate parties with
respect to two types of infonnation: (1) "[a] trade secret obtained from a person and
privileged or confidential by statute or judicial decision," and (2) "commercial or financial
infonnation for which it is demonstrated based on specific factual evidence that disclosure
would cause substantial competitive hann to the person from whom the information was
obtained." Gov't Code § 552. 110(a)-(b).

The Texas Supreme Court has adopted the definition of a "trade secret" from section 757
of the Restatement ofTorts, which holds a "trade secret" to be

any formula, pattern, device or compilation of information which is used in
one's business, and which gives him an opportunity to obtain an advantage
over competitors who do not know or use it. It may be a formula for a



Mr. Dale Caffey - Page 4

chemical compound, a process of manufacturing, treating or cpreserving
materials, a pattern for a machine or other device, or a list of customers. It !

differs from other secret information in a business ... in that it is not simply I
information as to single or ephemeral events in the conduct ofthe business, I

as, for example, the amount or other terms ofa secret bidfor a contract or I

---- -- - ~. --~~-----~-~~:~i~~~::~~:~~i~h:~~l:~~;;li~f'~h~-~~~~~~~r~~-~s~acr~o~:~]~~~~:i~:-{~;-- --------~---- ---I
sale of goods or to other operations in the business, such as a code for
determining discounts, rebates or other concessions in a price list or
catalogue, or a list of specialized customers, or a method ofbookkeeping or
other office management.

RESTATEMENT OF TORTS § 757 cmt. b (1939) (emphasis added); see also Hyde Corp. v.
Huffines, 314 S.W.2d 763, 776 (Tex. 1958). If a governmental body takes no position on
the applicability ofthe "trade secrets" aspect ofsection 552.110 to the infonnation at issue,
this office will accept a private person's claim for exception as valid under

.. - ---~.- ---~.:~~:i~:::~~~~~:~~~~;~:~~~-;~~a~~~~e:~~?;::~~~~:~;~g::~-~;x;;~~:~~a~~::~:r~~~'~·---l
we cannot conclude that sectlOn 552.11 O(a) IS apphcable unless It has been sliowrnhatthe ....
infonnation at issue meets the definition ofa trade secret and the necessary factors have been
demonstrated to establish a trade secret claim. See Open Records Decision No. 402 (1983).

Section 552. 110(b) requires a specific factual or evidentiary showing, not conclusory or
genera1i?:edallegaJiollEl,. t11at ~mbslal1tialc()111petitiveinjurywould likely result frornn~lease .
of the information at issue. See ORD 661 at 5-6 (business enterprise must show by specific
factual evidence that release of infonnation would cause it substantial competitive hann).

-------·~---..--.-.-~-!_'I'he.Restatementof-T'olis_lists-thefollowingsiX£actors.asindicia.oLwl1etherinformation.constitute_L ._.
a trade secret:

---------------'(1) the extent to which the information is known outside of [the companyJ-'-.; -+

(2) the extent to which it is known by employees and other involved in [the company's]
business;

. (3) the extent of measures taken by [the company] to guard the secrecy of the information;

(4) the value of the information to [the company] and [its] competitors;

(5) the amount ofeffort or money expended by [the company] in developing the information;

(6) the ease or difficulty with which the information could be properly acquired or duplicated
by others.

RESTATEMENT OF TORTS § 757 cmt. b (1939); see also Open Records Decision Nos. 319 at 2 (1982), 306 at 2
(1982),255 at 2 (1980).
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Humana, FirstCare, and VBHP contend that portions of their proposals constitute trade
secrets under section 552.110(a). All three companies also argue that section 552.110(b) is
applicable to portions oftheir proposals. Having considered the companies' arguments and
reviewed the information at issue, we have marked information relating to the companies'
customers that the district must withhold under section 552.110(a). We have marked other i

- -- - - ~ ----~-infoImation-relating-to-Humana,-EirstCare,~and--YBHP-thaLmusLhe__witbheld_.undeL._. __~ __. 1

section 552.11O(b). We find that Humana, FirstCare, and VBHP have not demonstrated that I
any ofthe remaining information at issue constitutes a trade secret under section 552.11 O(a). !

We also find that Humana, FirstCare, and VBHP have not made the specific factual or
evidentiary showing required by section 552.11 O(b) that release of any of the remaining
information at issue would cause any of the companies substantial competitive harm. We
therefore conclude that the district may not withhold any ofthe remaining information under
section 552.110. See Gov't Code § 552.110(a)-(b); see also Open Records Decision
Nos. 509 at 5 (1988) (because costs, bid specifications, and circumstances would change for
futur:e contracts, assertion that release of bid proposal might give competitor unfair
advantage on future contracts was entirely too speculative), 319 at 3(1982) (statutory

--- --. ~----pf e.. G.e.-ees.so..r-.. t.0.-@.~.. ov-.'.t.~G Q €l.c..~§~52r..H-O~generany=not=appliG.able~to~information.relatingAO----------r
organization and personnel, market studies, professional references, qualifications and I

... experience, and pricing). ..... .~

We note that some of the remaining infonnation appears to be protected by copyright. A
governmental body must allow inspection of copyrighted information unless an exception
to disclosure applies to the information. See Attorney General Opinion JM-672 (1987). An
offiQ~rJQr Pl±PIi,9 il1formati()l1. also must comply with copyright law, however, and is not
required to furnish copies of copyrighted irl.fornlation. Id. A member of the public who .
wishes to make copies of copyrighted information must do so unassisted by the
governmental body. In making copies, the member of the public assumes the duty of
compliance with the copyright law and the risk of a copyright infringement suit. See Open
Records Decision No. 550 at 8-9 (1990).

--- ._-._-----_.

-----~--·-In-summary,the-district-must-withhold-the-informatien-that-we-have--mafked-under----------­

section 552.110 of the Government Code. The rest of the submitted infornlation must be
released. Any information that is protected by copyright must be released in accordance
with copyright law. .

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
deternlination regarding any other infornlation or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more information concerning those rights and
.responsibilities, please visit oUf website at http://www.oag.state.tx.us/openlindex orl.php,
or call the Office of the Attorney General's Open Governme!1t Hotline, toll free,
at (877) ·673-6839. Questions concerning the allowable charges for providing public
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________________________________~ ~_J

infonnation under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attomey General at (512) 475-2497.

C
/

Silncerely,-------- +.Jc-~-v>--
/Les W. Morris, III .
Assistant Attomey G~neral

Open Records Division

JWlVI/eb

-----;------------------------- --

---'----------~-... -----~---~--~--------~----~--~

i
i _
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Ref: ID# 340193

Enc: Submitted documents

c: Requestor
------------~ ~--------+.w/0-enG-10sures)---~--------------------------...------------------------~---------~

Ms. Randi Harms
BlueCross BlueShield of Texas
1205 North Loop 340
Lacy Lakeview, Texas 76705
(w/o enclosures)

Ms. Marguerita Brunson Sims
FirstCare Health Plans
12940 North Highway 183

-~~~~~~~~A:Ustin,'Fex:as48qo§@,~- ~~~~~--~~-~~~

(w/o enclosures)

Ms. Joy Hall
Ms. Judy Cheatham
Humana Health Plans
1221 South Mopac Expressway
AllS1il1, Te.x:CiS 7874(j
(w/o enclosures)

Mr. Robert Rodriguez

I

, Valley Baptist Health Plans '.
2005 Ed Carey Drive

I-----~·----~-~----- -Rarlingel~Texas78S50------------------------.---------~------------

i-------------~----(w/o-errclosuresJ-----------·------~------------.-------------------------~---
I .

I

Ms. Janet Farrer
Greenberg Traurig, LLP
600 Congress Avenue Suite 300
Austin, Texas 78701
(w/o enclosures)

Ms. Rachael K. Padgett
McGilmis, Lochridge & Kilgore, L.L.P.
600 Congress Avenue Suite 2100
Austin, Texas 78701
(w/o enclosures)

=-===~ - ------ ------- --- ----


