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Mr. C. Patrick Phillips
Assistant City Attorney
City of Fort Worth
1000 Throckmorton Street
Fort Worth, Texas 76102

0R2009-05557

Dear Mr. Phillips:

You ask. whether certain. information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 340835 (Fort Worth Public Information Request No.1888-09).

The ForfWorthPolice Department (the "department") received a request for complaints filed
against the department officers involved in his arrest.1 You state that you have redacted .
certain Texas motor vehicle record information under section 552.130 ofthe Government
Code pursuant to the previous determinations issued to the City of Fort Worth in Open
Records Letter Nos. 2006-14726 (2006) and 2007-00198 (2007). See Gov't Code
§ 552.301(a); Open Records Decision No. 673 at 7-8 (2001). Youalso state that you have
redacted social security numbers pursuant to section 552.147 of the Government Code.2

_~ ~ Flll1h~1",3QlL~tatej:b.cttyC?~J~§,Y~.!~9:a~!~<!p~J:s_()!1~linf()~a!iQ!1_oip_eil.C:~ 2.:ff~Cl!:§_.Q:t:I!~U~pt to
thepreyigus determinati?? iS~lle~bytJ1is ?fficeill q:p~nRecord~p~cisionNo. 670 (?061~3---~~~------~--

~~~~~~~~~_I:w:.e..note_thaUhe_department_aske_d.-fQLand_r_e_c_dyed clarification regarding this re~:~ue""s'.!o.ot;....JS~e"-,,e~G"'-!0uv:...J't~~~~~~~--+­

Code §552.222(b) (governmental bodymay communicate with requestor for purpose ofclarifying ornarrowing
request for information).

2We note that section 552.147(b) of the Government Code authorizes a governmental body to redact
a living person's social security number from public release without the necessity ofrequesting a decision from
this office under the Act.

3See Open Records Decision No. 670 at 6 (2001) (authorizing all governmental bodies that are subject
to the Act to withhold home addresses and telephone numbers, personal cellular telephone numbers, personal
pager nwnbers, social security nwnbers, and family member information ofpeace officers without the necessity
ofrequesting attorney general decision under section 552.117(a)(2); see also Gov't Code § 552.301(a); Open'
Records DecisionNo. 673 (2001) (delineating circwnstances under which attorney general decision constitutes
previous determination under section 552.301).
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You cla~m that a portion of the requested information is not subject to the Act and that the
remaining requested information is excepted from disclosure under sections 552.101
and 552.103 of the Government Code. We have considered the exceptions you claim and'
reviewed the submitted information.

- - -- ~ ------Youfmorm-ustliilftlie-aepartmentliolCls1neiIiformafion y6ir1favemafkecrast1lecusfodian---~- ---- --- -- ­
for the Tarrant County grandjury. The judiciary is expressly excluded from the requirements
of the Act. See Gov't Code § 552.003(1)(B). This office has determined that a grand jury,
for purposes of the Act, is a pmi of the judiciary and is therefore not subject to the Act. See
Open Records Decision No. 411 (1984). Further, records kept by another person or entity
acting as an agent for a grand jury are considered to be records in the constructive possession '
of the grand jury and therefore are not subject to the Act. See Open Records Decisions
Nos. 513 (1988),398 (1983); but see Open Records Decision No. 513 at 4 (defining limits
ofjudiciary exclusion). The fact that information collected or prepared by another person
or entity is submitted to the grand jury does not necessarily mean that such information is in
the grand jury's constructive possession when the same information is also held in the other
person's' or entity's own capacity. Information held by another person or entity bufnoC-- -------- --r
produced at the direction of the grandjury may welL be protected under one of the Act's _ I
specific exceptions to disclosure, but such information is not excluded from the reach ofthe
Act by the judiciary exclusion. See Open Records Decision No. 513 (1998). You state, C).l1d
the submitted documentation supports, that the department holds the information you have
marked as an agent of the grand jury. Based on this representation arid-our review, we
determine that the information you have marked is in the grand jury's constructive
possessi~:m and is not subject to the Act.

Next, younote the submitted information includes peace officer's accident reports completed '
pursuant to chapter 550 of the Transportation Code. See Transp. Code § 550.064 (Texas
Peace Officer's Accident Report form). SectIon 550.065(b) of the Transportation Code

-- -------------states,that--except-as-prov:ided--b;'--subsection_{c),_accident_IeportLare_priyiLegecl_and _
confidential. ,Seejd.§550.o.65(b).,Section55.o.065(c)(4}prQvi4e_s_fortl1J~.rele!:t~(;:Qf,!ccicl~nt
reports to a person who provides two of the following three items of information: (1) date
of the accident; (2) name ofany person involved in the accident; and (3) specific location of

f--------+t'he-ac-cident-8ee--id:-§-5-50~065EcJE4J~.Bnder-this-provision,-the-'Fexas-Bepaftment-ef-,-------j
Transportation or another governmental entity is required to release a copy of an accident
report to a person who provides the agency with two or more of the items of information
specified by the statute. Id. In this instance, the requestor has not provided the department
with two of the three specified items of information regarding these accidents. Therefore,
the department must withhold the accident report forms we have marked pursuant to
section 550.065(b) of the Transportation Code.

We note that the remaining submitted information consists of completed internal affairs
investigations ,that are subject to section 552.022 of the Government Code. Section,
552.022(a)(1) provides for the required public disclosure of "a completed report, audit,

--------------------------- ~I-
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evaluation, or investigation made of, for, or by a governmental body," unless the information
is expressly confidential under other law or excepted from disclosure under section 552.108.
Gov't Code § 552.022(a)(1). Section 552.103 is a discretionary exception to disclosure and,
as such, is not other law that makes information' confidential for the purposes of
section 552.022. See id. § 552.007; Dallas Area Rapid Transit v. Dallas Morning News, 4

- -- ---- ---S.-W~3-d-ar475:76~Open'Recor'ds-DedsionNtrs-:-6J77-at-to~470-at-7-c-1987}:--'Therefore;1:he--
department may not withhold any of the remaining information under section 552.103.
However, you also claim that this information is subject to section 552.101 of the
Govermhent Code. Because section 552.101 constitutes "other law" for purposes of
section 552.022, we will address the applicability of this exception to the remaining
information. We note that some ofthe remaining information is subject to sections 552.130
and 552.130 ofthe Government Code. As sections 552.130 and 552.136 are "other law" for
purposes ofsection 552.022, we will also address the applicability ofthese exceptions to the
remaining information.4

Section?52.101 excepts from disclosure "information considered to be confidential by law,

~------~:~~~i~~c~: ~~-~-~~-~--l

section 143.089 of the Local Government Code. We understand that the city ofFort Worth
is a civil service city under chapter 143 of the Local Government Code. Section 143.089 of
the Local Government Code contemplates two different types of personnel files, a police
officer's civil service file that the civil service director is required to maintain, and an
internal file that the police department may maintain for its own use. Local Gov't Code
§ 143.089(a), (g). In cases in which a police department investigates a police
officer's misconduct and takes disciplinary action against an officer, it is required by .
section 143.089(a)(2) to place all investigatory records relating to the investigation and
disciplinary action, including background documents such as complaints, witness statements,
and documents oflike nature from individuals who were not in a supervisory capacity, in the

_'__ ----- police_officer~schdLseryke_fileJnaintainecLJJI1<kLsection.JA3,O.B.2.(fl}5 AhQ,QfLy._CjjY_2!- __. _
CQrpy§ c:'hriS'ti,JQ2S~W·,~ctl1_~,,_r?2f:rex·h:p:R~-Aust!11?OQ~,n9P~~·thl1iJ1v:~stig13.!()ry__
materials in a case resulting in disciplinary action are "fromthe employing department"when
they are held by or in possession of the department because of its investigation into a police

------officer'-s-miscenduet,and-the-department-111ust-fe1'wara-them-teth8-Giv-i1-sef-viG8-G0mmi-ssi0n~'~-----'---+

for placement in the civil service personnel file. Id. Such records are subject to release
under chapter 552 of the Government Code. See Local Gov't Code § 143.089(f); Open
Records Decision No. 562 at 6 (1990). However, information maintained in a police

4Yhe Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987),480 (1987),
470 (1987).

SChapter143 prescribes the following types of disciplinary actions: removal, suspension, demotion,
and uncompensated duty. See id. §§ 143.051-.055.
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department's internal file pursuant to section 143.089(g) is confidential and must not be
released~ City of San Antonio v. Texas Attorney Gen., 851 S.W.2d 946, 949
(Tex. App.-Austin 1993, writ denied).

In this case, you state that the information you have marked pertains to investigations. of
~ .~ ~ - ~- - -~--------alleged- misconcfliCttl1ataId not resulfin anyCliscipline-againsTtneofficersinv6Ivea~--You-- -_. -- -- -- ------ ---

represent that the information you have marked is maintained in the involved police officer's
departmental personnel file. Upon review, we conclude that the information you have
marked is confidential pursuant to section 143.089(g) and must be withheld under
section 552.101 ofthe Governnient Code.

Section 552.101 also encompasses criminal history record information ("CHRl") generated
by the National Crime Information Center or by the Texas Crime Information Center.
Title 28, part 20 of the Code of Federal Regulations governs the release ofCHRl that states
obtain from the federal government or other states. Open Records Decision No. 565 (1990).
The federal regulations alloweach state to followits individual law with respect to eHRl it
generates. Id. Section 411.083 ofthe Government Code-deemsconfidential eHRl thatthe· --~--------
TexasDepartment ofPublic Safety ("DPS") maintains, exceptthat theDPS may disseminate ..
this information as provided in chapter 411, subchapter F of the Government Code. See
Gov't Code § 411.083. Sections 411.083(b)(1)and 411.089(a) authorize a criminal justice
agency to obtain CHRl; however,a criminal justice agency may not release eHRl except to
another criminaljustice agency for a criminal justice purpose. Id. § 411.089(b)(1). Other
entities specified in chapter 411 of the Government Code are entitled to obtain CHRl from
DPS or another criminaljustice agency; however, those entities may hot release CHRI except
as provided bychapter 411. See generally id. §§ 411.090 - .127. Furthermore, any CHRl
obtained from DPS or any other criminal justice agency must be withheld under·'
section 552.101 of the Government Code in conjunction with chapter 411, subchapter F.
However, section 411.081 (b) allows a police department to disclose to the public CHRl "that

·is-related-to·the·offense-fm-which·a-person-is.involvedin-thecriminaLjustice.s)'stem.,,-ld.- ----.--.. __
§411.081(b)...Therefore,the.CHRlwehavemarkedmustbewithheldundeuectiouS52.101
in conjunction with federal law and chapter 411 of the Government Code.

Section )5L~tO-hfr-s-o-el1mJmp·Cfsse·s-se·ctinn/13~(J~-I-ofthe-:rlealth-and-Safety-eode;-which--------t

makes confidential EMS records. Access to EMS records is governed by the provisions of .
section 773.091 ofthe Health and Safety Code. See Open Records DecisionNo. 598 (1991).
Section 773.091 provides in part:

(b) Records of the identity, evaluation, or treatment of a patient by
emergency medical services personnel or by a physician providing medical
supervision that are created by the emergency medical services perso~el or
physician or maintained by an emergency medical services provider are
confidential and privileged and may not be disclosed except as provided by
this chapter.

___________--.J1
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(g) The privilege of confidentiality under this section does not extend to
information regarding the presence, nature of injury or illness, age, sex,
occupation, and city of residence of a patient who is receiving emergency

--- ---- ---- --~-medicalservices.------- ----------- --- ------ ---------------------- ---- --

Health & Safety Code § 773.091(b), (g). We note, however, records that are confidential
under section 773.091 may be disclosed to "any person who bears a written consent of the
patient or other persons authorized to act on the patient's behalf for the release of
confidential information." Id. §§ 773.092(e)(4), .093. Section 773.093 provides a consent·
for release ofEMS records must specify: (l) the information or records to be covered by the
release; (2) the reasons or purpose for the release; and (3) the person to whom the
information is to be released. Thus, the department must withhold the EMS information we
have marked under section 552.101 of the Government Code in conjunction with
section 773.091 of the Health and Safety Code, except as specified by section 773.091(g),
unless - the clepartment receives" tIie - requirea "WrItten"""consent for release under
sections 773.092 and 773.093 ofthe Health and Safety Code.

We note that aportion ofthe remaining submitted information is subject to section 552.130
of the Government Code. This section excepts from disclosure information that "relates
to ... amotorvehicle operator's or driver's license or permit issued by an agency of this
state [or] a motor vehicle title or registration issued by an agency ofthis state." Gov't Code
§ 552.130. The department must withhold the Texas motor vehicle record infOlmationwe
have marked under section 552.130 of the Government Code.

We also note that some of the remaining information contains unredacted Texas motor
vehicle information that is subject to section 552.136 ofthe Government Code, which sta;tes

__________________ that~~[nlotwithstanding-anyQiher-pfQy.ision_Qfthis_chapt~1\_a_Q[e.diLc(Jtd,-d~b.itJ:l_ard, __Q4-'lrg~ _

__C~td,_"9t _acce:§_s_cl~yi(;~gl.lIl:!b~r .tl1lit i§~<:>U~cJ~c:l, "Cls~embl~c:l,_()r IP.Gt~l~t.Gti!l~c:l)y_or_f()t"_Gt_
governmental body is confidential." Id. § 552.136. Accordingly, the department must
withhold the information we have marked under section 552.136.

Finally, we note some of the remaining information may be protected by copyright. A'
custodian ofpublic records must comply with the copyright law and is not required to furnish
copies of records that are copyrighted. Attorney General Opinion JM-672 (1987). ' A
governmental body must allow inspection of copyrighted materials unless an exception
applies to the information. Id. If a member of the public wishes to make copies of
copyrighted materials, the person must do so unassisted by the governmental body. In
making copies, the member ofthe public assumes the duty ofcompliance with the copyright
law and the risk of a copyright infringement suit. See Open Records Decision No. 550
(1990).

I
--------------------------------_.:
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In summary, the information you have marked is in the grand jury's constructive possession
and is n<?t subject to the Act. The department must withhold: (1) the accident report forms
we have marked pursuant to section 550.065(b) of the Transportation Code; (2) the
information you have marked under section 552.101 ofthe Government Code in conjunction .

. with section 143.089(g) of the Local Government Code; and (3) the CHRI we have marked
--~---undersection-552.]~Onn cOIl}unCtlonwltIirederalTawallerchapter411 ofTheGovernnlerir

Code. The department must withhold the marked EMS information under section 552.101
in conjunction with section 773.091 of the Health and Safety Code, except as specified by
section 773.091(g), unless the department receives the required consent for release under
sections·773.092 and 773.093 of the Health and Safety Code. The department must also
withhold the information we have marked under sections 552.130 and 552.136 of the
Government Code. The remaining information must be released, but any information subject
to copyright may only be released in accordance with copyright law.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presentedtous; therdore,thisrulil1g iTIust not berelied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attorney General's Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General at (512) 475-2497.

smCIYjL~~I{ .._. _ .. ......• .... .
-J~~~- -

Jennifer Luttrall
Assistant Attorney General

------OpenRecorclsnivisi;r;o~n-------------------------------l

JLleeg

Ref: ID# 340835

Enc. Submitted documents

c: Requestor
(w/o enclosures)

__________________r-


