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Mr. Jason Jares
Municipal Prosecutor
City of San Angelo
P.O. Box l751
San Angelo, Texas 76902-1751
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Dear Mr. Jares:

_~ __ YQllaE;k~wb~th~r(;~lj:~il1il1fQr111l3.tiQ:tLi§ _§l:l1Jj~<::JtQ!~gl:lke_cl21lQli~_gi§()1()~Ql"~~Ul1,ctetJl1~"
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 341089.

---

The San Angelo Police Department (the "department") received a request for criminal record
information pertaining toa sexual" assault. You claim that the submitted information is

-- excepted--fromdise1osure-under-seetion--5S2-.101-of-the-~ Government~Gode.---We~have~ -~."-­

considered the exception you claim and reviewed the submitted information.

~ Section552.1OToftne'UoveflllilefitCoCleexcepts rrbmuiscI6silie"i:nf6tmatic5ric6risiuereQ­
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't

______c-----_-'"C""o=d=-e§ 552.1 01. Section 552.101 encompasses the doctrine ofcommon-lawprivacY'--',_w_h_i..:c_h _
protects information if (1) the information contains highly intimate or embarrassing facts the
publication of which would be highly objectionable to a reasonable person, and (2) the
information is not oflegitimate concern to the public. Indus. Found v. Tex. Indus. Accident

------Bd.,--540-£..W.-2d-668,68.5-(Xex.-1-926}.-The-type-of-information-considerecLintimate-anr1u--------+

embarrassing by the Texas Supreme Court in Industrial Foundation included information .
relating to sexual assault, pregnancy, mental or physical abuse in the workplace, illegitimate
children, psychiatric treatment ofmental disorders, attempted suicide, and injuries to sexual
organs. Id. at 683. In Open Records Decision No. 339 (1982), we concluded that a sexual
assault victim has a common-law privacy interest which prevents disclosure of information
that would identify the victim. See also Morales v. Ellen, 840 S.W.2d 519 (Tex. App.-
El Paso 1992, writ denied) (identity of witnesses to and victims of sexual harassment was
highly intimate or embarrassing information and public did not have a legitimate interest in .
such information). Generally, only the information that either identifies or tends to identify
a victim ofsexual assault or. other sex-related offense must be withheld under common-law
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. privacy; however, a governmental body is required to withhold an entire report when
identifying information is inextricably intertwined with other releasable information or wl].en
the requestor knows the identity ofthe alleged victim. See Open Records Decisions Nos. 393

-~--~(-1-983),-3.39-(-1-982);see-also ...Open-Records-DecisionNo.A40_(l.9-86)... Jnthisjnstance,the__ ._. ~ !

. requestor, as the representative ofthe suspect na.med in the repbrt,knows the identityofthei
alleged sexual assault victim. Therefore, withholding only the alleged victim's identity or I

certain details ofthe incident from the requestor would not preserve the subject individual's
common-law right of privacy.

However, we understand that the requestor is an agent of the United States Office' of
Personnel Management ("OPM"). OPM is authorized to perform background investigations
of prospective federal employees to ensure that applicants have not broken the law or
engaged in other conduct making them ineligible for federal employment. See Mittleman v.
Office ofPel's. Mgmt. 76 P.3d 1240, 1243 (D.C. Cir. 1996); see also 5 U.S.C. §§ 1104 (2000)
(president may delegate personnel management functions to OPM), 1304 (investigations
conducted by 0PM), 3301 (president may prescribe regulations for admission ofindividuals
into civil service); 5 c.P.R. pts. 731, 732, 736 (authorizing OPM to investigate applicants

.. ··-for federal employment} 0 PMis-subjecttoExecutiveOrder NumberlO,45O,which- .---.
provides that "[t]he appointment of each civilian officer or employee in any department or
agency ofthe Government shall be made subject to investigation." Exec. Order No.1 0,450,
§3; I8-Ped. Reg; 2489 (Apr;27;1953);reprintedasamendedin5U.S£. §·7311(2000}.
While the scope of the investigation depends on the relation of the employment to national
security, "in no event shall the investigation include less than a national agency check .

.····(ii1eludiiiga-checkToY-tn.e· fiiigerprinCfiles' ··oftlie·Pedera:rBuie-aU6fliivestigation}, and
written inquiries to appropriate local law enforcement agencies." Id. OPM has a right to the
c:limJ!t~Lbi~l(lJ:)'rec()l:cl inforl11atiog ("GHRI"}of stateanclloclil c!i111inal justiceag=en~cc=;ie"",s~_~_~~~~~~~~

when its investigation is conducted withthe consent ofthe iIlclividual being investigated..See .
5 U.S.C. § 9101(b)(1), (c). CHRl is defined as "information collected by criminal justice
ageneieE\-on-individuals-consisting-of-identifial>le-descriptioi.1s-and-notations-of-arrests~,----~---I

------indictments,-informations,-oLother--formaLcriminaLcharges,_and-an.y_disposition..arising, --t

therefrom, sentencing, correction supervision and release" but does not include .
"identification information such as fingerprint records to the extent that such information

----,----aoes notlnclicate involvement in the criminal jrrsttc-e-syst(;m"-oc"re-c-ords-or-a-State~or'--------+
locality sealed pursuantto law from access by State and local criminal justice agencies ofthat
State orlocality." 5 U.S.C. § 9101(a)(2). The requestor has submitted written consent from
the individual under investigation for the release of that individual's CHRl. Purthermore,
federal law provides that OPM's right of access to CHRI preempts state confidentiality
provisions. Id. § 9101(b)(4) (section 9101 "shall apply notwithstanding any other provision.
of law ... of any State"). Thus, we conclude that, where a requestor seeks inforniation as
part of an investigation conducted on behalf ofOPM, he has a right ofaccess to CHRl held
by the department regarding the individual under investigation. In addition, we conclude that
such a right of access under federal law preempts the state confidentiality provision you
claim. See English v. General Elec. Co., 496 U.S. 72, 79 (1990) (noting that state law is

----.-------~----------.~---------.---.~~------,------i-
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preempted to extent it actually conflicts with federal law); see also Louisiana Pub. Servo
Comm 'n v. FCC, 476 U.S. 355,369 (1986) (noting that federal agency acting within SCGpe r

I

of its congressionally delegated authority may preempt state regulation). Therefore, to the !

__~ ~~~ extenUhe_requestoLseeks_the_information_atissue_as-P-aJ.·LQfaniny~stigatioJLc_QllclllQte_d~oJL --!
. behalf ofOPM, the department must release the CHRl relating to the individual under

-----~i-nvestlgationto thIS requestor. The department must witl1licnat6.e remaining portion oftn=-e---------------+
information at issue from this requestor under section 552.101 of the Government Code in
conjunction with common-law privacy. However, if the requestor is not seeking the
information at issue as part of an investigation conducted on behalf of OPM, the submitted
information must be withheld in its entirety under section 552.101 ofthe Government Code
in conjunction wHh common-law privacy.

This letter ruliilg is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and respQnsibilities of the
- -----governmentaLbodyand-oftherequestor._Eor-moreinformation concerning those rights and_

responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attorney General's Open Government Hotline, toll free,
at {877} 613-6839; Questions Goncerning the -allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General at (512) 475-2497.

Sincerely,

tJ;A~u
-------,Christopher-D.~Sterner

______AssisJanLA.jtQIJ1~y_GetLerCl,....1 --1-

Open Records Division

-~~~-e13S-k;_eep-------------------------------------+

Ref: ID# 341089
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