
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

May 4, 2009

Mr. Scott A. Kelly
Interim General Counsel .
The Texas A&M University System
200 Tec1mo10gy Way, Suite 2079
College Station, Texas 77845-3424

OR2009-05894

Dear Mr. Kelly:

You ask whether certain infOlmation is subject to required public disclosure under the
Public Infonnation Act (the "Act"), chapter 552 ofthe Govern111ent Code. Your request was
assigned ID# 341739.

The Texas Transportation Institute (the "institute") received a request for all infolTIlation
related to the testing of a specific system. You· claim that pOliions of the submitted
infonnation are excepted from disclosure under section 552.101 of the Goveml11ent Code.
You also state that release of the submitted infonnation may implicate the proprietary. .

interests ofDavidsonTraffic Control Products ("Davidson"). Accordingly, you have notified
Davidson of this request and of its right to submit arguments to this office as to why the
remaininginfonnation should not be released. See Gov't Code § 552.305(d); Open Records
Decision No. 542 (1990) (statutory predecessor to section 552.305 pennitted govenmlenta1
body to rely on interested third patiy to raise and explain applicability of exception to
disclosure under celiain circmnstances). We have received comments submitted by
Davidson. We have considered the submitted arguments atld reviewed the submitted
infonnation.

Section 552.101. of the Govemment Code excepts from disclosure "infol111ation deemed
confidential by law, either constitutional, statutory, or by judicial decision." Gov't Code
§ 552.101. This section encompasses infonnation protected by other statutes. You argue
that the infonnation you have marked, which you state consists of the testing methodology
developed by the institute, is confidential under section 51.914(1) of the Education Code.
Section 51.914 provides in pertinent part: .
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In order to protect the actual or potential value, the following infonnation
shall be confidential and shall not be subj ect to disclosme under Chapter 552,
Govenmlent Code, or otherwise:

(1) all infol11lation relating to a product, device, or process,
the application or use of such a product, device, or process,
and all technological and scientific infol11lation (including
computer programs) developed in whole or in part at a state
institution of higher education, regardless of whether
patentable or capable of being registered under copyright or
trademark laws, that have a potential for being sold, traded, or
licensed for a fee; [Qr]
(2) any infonnation relating to a product, device, or process,
the application or use ofsuch product, device, or process, and
any technological and scientific infonnation (including
computer programs) that is the proprietary infonnation of a
person, partnership, corporation, or federal agency that has
been disclosed to an institution ofhigher education solely for
the pm-poses of a written research contract or grant that
contains a provision prohibiting the institution of higher
education fi..om disclosing such proprietary infol11lation to
third persons or pal-ties[.]

Educ. Code § 51.914(1)-(2). The purpose of section 51.914(1) is to protect the "actual or
potential value" oftechnological and scientific infonnation developed in whole or in part at
a state institution of higher education. See Open Records Decision NO.,497 at 6 (1988)
(intel-preting statutOly predecessor to section 51.914). We note that the institute is part of
Texas A&M University, a state higher education institution. The legislature is silent as to
how this office or a comi is to detel11line whether pmiicular scientific infol11lation has "a
potential for being sold, traded, or licensed for a fee." See Open Records Decision No. 651
(1997). Fmihel11l0re, whether pmiicular scientific infonnation has such a potential is a
question offact that this office is unable to resolve in the opinion process. See id. Thus, this
office has stated that in considering whether requested infonnation has "a potential for being
sold, traded, or licensed for a fee," we will rely on a lU1iversity's assertion that the
infonnation has this potential. See ie!. But see ie!. at 10 (stating that lU1iversity's
detel11lination that infonnation has potential for being sold, traded, or licensed for fee is
subject to judicial review).

You contend that the infonnation you have marked contains testing methodology developed
by the institute. You state that the infol11lation at issue has the potential for being sold,
traded, or licensed for a fee. Based on yom representations and om review, we agree that the
marked infonnation is confidentiallU1der section 51.914 ofthe Education Code and must be
withheld on that basis lU1der section 552.101 of the Govenunent Code.
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Davidson argues that the remaining infonnation is confidential under section 51.914(2) of
the Education Code. Upon review, we find that Davidson has failed to establish that the
remaining infonnation, which consists ofpricing and other contractual tenns, is related to
a product, device, or process, the application or use ofsuch product, device, or process, and
any tec1mological and scientific information (including computer programs) that is the
proprietaryinfonnation of a person, partnership, corporation, or federal agency.
Accordingly, we conclude that the remaining infonnation is not confidential under
section 51.914(2) and may not be withheld on that basis under section 552.101.

Davidson also argues the remaining infonnation is excepted from disc10sme lmder
section 552.110 ofthe Govenunent Code. Section 552.110 protects the proprietary interests
of private pmiies by excepting from disclosme two types of infonnation: trade secrets and
cOlllillercial or financial infomlation the release of which would cause a third pmiy
substantial competitive ham1. Section 552.11 O(a) of the Govenmlent Code excepts from
disclosme "[a] trade secret obtained from a person and privileged or confidential by statute
or judicial decision." The Texas Supreme Comi has adopted the definition of trade secret
fi·om section 757 of the Restatement of Torts. Hyde Corp. v. Huffines, 314 S.W.2d 763
(Tex. 1958); see also Open Records Decision No. 552 at 2 (1990). Section 757 provides that
a trade secret is:

any fonnula, pattem, device or compilation of infonnation which is used in
one's business, and which gives him an opportlmity to obtain an advantage
over competitors who do not lmow or use it. It may be a fonnula for a
chemical compound, a process of manufactming, treating or preserving
materials, a pattem for a machine or other device, or a list of customers. It
differs from other secret infonnation in a business ... in that it is not simply
infonnation as to single or ephemeral events in the conduct of the
business ... [It may] relate to the sale of goods or to other operations in the
business, such as a code for detennining discolmts, rebates or other
concessions in a price list or catalogue, or a list of specialized cllstomers, or
a method ofbooldceeping or other office management.

RESTATEMENT OF TORTS § 757 cmt. b (1939); see also Huffines, 314 S.W.2d at 776.

There are six factors to be assessed in detennining whether infonnation qualifies as a trade
secret:

(1) the extent to which the infonnation is lmown outside ofthe company;

(2) the extent to which it is known by employees and others involved in the
company's business;

(3) the extent ofmeasmes taken by the company to guard the secrecy of the
information;

t-·_-- ------ ---~--------._------------------------- . _
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(4) the value ofthe info1111ation to [the company] and its competitors;

(5) the amount of effort or money expended by the company in developing
the infonnation;

(6) the ease or difficulty with which the infonnation could be properly
acquired or duplicated by others.

RESTATEMENT OF TORTS § 757 cmt. b (1939); see also Open Records Decision Nos. 319
at 2 (1982), 306 at 2 (1982),255 at 2 (1980). Ifthe govenU11ental body takes no position on
the application of the "trade secrets" aspect of section 552.110 to the infOlmation at issue,
this office will accept a private person's claim for exception as valid lmder
section 552.110(a) ifthe person establishes aprimafacie case for the exception, and no one
submits an argmnent that rebuts the claim as a matter oflaw. See ORD 552 at 5. However,
we cannot conclude that section 552.110(a) is applicable unless it has been shown that the
infonnation meets the definition of a trade secret and the necessary factors have been
demonstrated to establish a trade secret claim. Open Records Decision No. 402 (1983).

Section 552.11 O(b) excepts from disclosure "[c]ommercial or financial infol111ation for which
it is demonstrated based on specific factual evidence that disclosure would cause substantial
competitive hann to the person from whom the information was obtained." Gov't Code
§552.11O(b). This exception to disclosure requires a specific factual or evidentiary showing,
not conclusory or generalized allegations, that substantial competitive injury would likely
result from release of the info1111ation at issue. See Open Records Decision No. 661 at 5-6
(1999).

Upon review ofthe submitted info1111ation, we find that Davidson has not demonstrated that
any pOliion of the remaining infonnation at issue qualifies as a trade secret lmder
section 552.11 O(a). Likewise, we conclude that Davidson has not made the specific factual
or evidentiary showing required by section 552.11 O(b) that release ofthe info1111ation at issue
would cause Davidson substantial competitive harm. See ORD 319 at 3 (1982) (statutory
predecessor to section 552.11 0 generally not applicable to info1111ation relating to
organization and personnel, market studies, professional references, qualifications and
experience, and pricing). We note that pricing information pertaining to apaliicular contract
is generally not a trade secret because it is "simply infonnation as to single or ephemeral
events in the conduct ofbusiness," rather than "a process or device for continuous use in the
operation of the business." See RESTATEMENT OF TORTS § 757 cmt. b (1939); Hyde COlp.
v. Huffines, 314 S.W.2d at 776; Open Records Decision Nos. 319 at 3 (1982),306 at 3
(1982). Likewise, the pricing aspects ofa contract with a govenunental entity are generally
not excepted fl.-om disclosure under section 552.11 O(b). See Open Records Decision No. 514
(1988) (public has interest in knowing prices charged by govenunent contractors); see
generally Freedom ofInfonnation Act Guide & Privacy Act Overview, 219 (2000) (federal
cases applying analogous Freedom of Infonnation Act reasoning that disclosure of prices
charged govenunent is a cost of doing business with govel11ment). Moreover, the tenns of

-- .- - - --,----,.. -_._--_._-_._--_._------- --- -_..----_0._,.__._-._._._--.._.". * _



Mr. Scott A. Kelly - Page 5

a contract with a govenunental body are generally not excepted from public disclosure. See
Gov't Code § 552.022(a)(3) (contract involving receipt or expenditure of public funds
expressly made public); Open Records Decision No. 541 at 8 (1990) (public has interest in
knowing terms of contract with state agency). Accordingly, the institute may not withhold
any portion of the remaining infornlation under section 552.110 ofthe Govenunent Code.

In smmnary, the institute must withhold the infonnation you have marked under
section 552.101 of the Govenunent Code in conjunction with section 51.914(1) of the
Education Code. The remaining infonnation must be released.

This letter mling is limited to the particular infonnation at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
detennination regarding any other infornlation or any other circumstances.

This ruling triggers impOliant deadlines regarding the rights and responsibilities of the
govenunental body and ofthe requestor. For more infonnation concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attorney General's Open Govenunent Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
infonnation under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General at (512) 475-2497.

Chris Schulz
Assistant Attorney General
Open Records Division

Sincerely,

CS/cc

Ref: ID# 341739

Enc. Submitted docmnents

cc: Requestor
(w/o enclosures)

Mr. Peter A. Speer
Vice President of Sales
Filtrona Extrusions
3110 7Oth Avenue East
Tacoma, Washington 98424
(w/o enclosures)
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