ATTORNEY GENERAL OoF TExAs.
GREG ABBOTT

May 5, 2009

Ms. Rebecca Brewer

Abernathy, Roeder, Boyd & Joplin, P.C.
Attorney for City of Wylie

P.O. Box 1210

McKinney, Texas 75070-1210

OR2009-05992

Dear Ms. Brewer:

You ask whether certain information is subject to required public disclosure under the |

Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 341837,

The Wylie Police Department (the “department’), which you represent, received a request
for the personnel and internal affairs files of a named officer. You claim that the requested
information is excepted from disclosure under sections 552.101, 552.102, 552.108, 552.117,
552.130, and 552.136 of the Government Code. We have considered the exceptions you
claim and reviewed the submitted information.

The department claims that the submitted personnel records are excepted from disclosure
under section 552.102 of the Government Code. Section 552.102(a) of the Government
Code excepts from disclosure “information in a personnel file, the disclosure of which would
constitute a clearly unwarranted invasion of personal privacy.” Gov’t Code § 552.102(a).
In Hubert v. Harte-Hanks Texas Newspapers, 652 S.W.2d 546 (Tex. App.—Austin 1983,
writ ref’d n.r.e.), the court ruled that the test to be applied to information claimed to be
protected under section 552.102(a) is the same as the test formulated by the Texas Supreme

_Court in Industrial Foundation for information claimed to be protected under the doctrine

of common-law privacy as incorporated by section 552.101 of the Government Code. See

Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 683-85 (Tex. 1976). We will,
therefore, consider the applicability of common-law privacy under sectlon 552.101 together
with your claim regarding section 552.102.
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Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses common-law privacy. For information to
be protected from public disclosure by the common-law right of privacy under
section 552.101, the information must meet the criteria set out in [ndustrial Foundation. In
Industrial Foundation, the Texas Supreme Court stated that information is excepted from
disclosure if (1) the information contains highly intimate or embarrassing facts, the release
of which would be highly objectionable to a reasonable person, and (2) the information is not
of legitimate concern to the public. 540 S.W.2d at 685. The type of information considered
intimate and embarrassing by the Texas Supreme Court in Industrial Foundation included
information relating to sexual assault, pregnancy, mental or physical abuse in the workplace,
illegitimate children, psychiatric treatment of mental disorders, attempted suicide, and
injuries to sexual organs. 540 S.W.2d at 683. Information also excepted from required
public disclosure under common-law privacy includes some kinds of medical information
or information indicating disabilities or specific illnesses. See Open Records Decision
Nos. 470 (1987) (illness from severe emotional and job-related stress), 455 (1987)
(prescription drugs, illnesses, operations, and physical handicaps). Additionally, a
compilation of an individual’s criminal history is highly embarrassing information, the
publication of which would be highly objectionable to a reasonable person. Cf. U. S. Dep 't
of Justice v. Reporters Comm. for Freedom of the Press, 489 U.S. 749, 764 (1989). Further,
this office has found that personal financial information not relating to a financial transaction
between an individual and a governmental body is excepted from required public disclosure
under common-law privacy. See Open Records Decision Nos. 600 (1992) (public
employee’s withholding allowance certificate, designation of beneficiary of employee’s
retirement benefits, direct deposit authorization, and employee’s decisions regarding
voluntary benefits programs, among others, protected under common-law privacy), 545
(1990) (deferred compensation information, participation in voluntary investment program,
election of optional insurance coverage, mortgage payments, assets, bills, and credit history
are protected under common-law privacy). Upon review of the submitted personnel
documents, we find that portions of it are highly intimate or embarrassing and not of
legitimate public concern. Therefore the department must withhold the information we have
marked under sections 552.101 and 552.102(a) in conjunction with common-law privacy.

We note that a portion of the personnel documents relates to the police officer’s conduct,
background, and qualifications. This information relates solely to the individual’s
qualifications and ability to execute the duties of a police officer. Because there is a
legitimate public interest in the qualifications and job performance of public employees, the

disclosure based on a right of privacy. See Open Records Decision Nos. 470 at 4 (1987)
(public has legitimate interest in having access to information concerning performances of
governmental employees), 444 (1986) (employee information about qualifications,

" disciplinary action and background not protected by privacy), 423 at 2 (1984) (scope of

-department-may-not-withhold-the-officer’s background. and evaluation-information.from. ... ____
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public employee privacy is narrow). Additionally, the department has failed to demonstrate -

how any of the remaining information is highly intimate or embarrassing and not of
legitimate public interest. Therefore, no portion of the remaining information may be
withheld under sections 552.101 and 552.102(a) in conjunction with common-law privacy.

Section 552.101 also encompasses information protected by section 611.002(a) of the Health

- and Safety Code, which reads as follows:

Communications between a patient and a professional, and records of the
identity, diagnosis, evaluation, or treatment of a patient that are created or
maintained by a professional, are confidential.

Health & Safety Code § 611.002. Section 611.001 defines a “professional” as (1) a person
authorized to practice medicine, (2) a person licensed or certified by the state to diagnose,
evaluate or treat mental or emotional conditions or disorders, or (3) a person the patient
reasonably believes is authorized, licensed, or certified. See id. § 611.001(2).
Sections 611.004 and 611.0045 provide for access to mental health records only by certain
individuals. See Open Records Decision No. 565 (1990). These sections permit disclosure
of mental health records to a patient, a person authorized to act on the patient’s behalf, or a
person who has the written consent of the patient. Health & Safety Code §§ 611.004, .0045.
Thus, the department may only release the mental health records we have marked in
accordance with sections 611.004 and 611.0045 of the Health and Safety Code.

Section 552.101 also encompasses section 1701.306 of the Occupations Code.
Section 1701.306 provides as follows:

(a8) The [Texas Commission on Law Enforcement Officer Standards and
Education] may not issue a license to a person as an officer or county jailer
unless the person is examined by:

(1) a licensed psychologist or by a psychiatrist who declares in
writing that the person is in satisfactory psychological and emotional
health to serve as the type of officer for which a license is sought; and

(2) alicensed physician who declares in writing that the person does
not show any trace of drug dependency or illegal drug use after a
physical examination, blood test, or other medical test.

- -——(b)-- An-agency-hiring-a-person. for whom a license as an-officer.or county .. __.

jailer is sought shall select the examining physician and the examining
psychologist or psychiatrist. The agency shall prepare a report of each
declaration required by Subsection (a) and shall maintain a copy of the report
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" on file in a format readily accessible to the commission. A declaration is not
public information.

Occ. Code § 1701.306(a), (b). The L-2 (Declaration of Medical Condition) and L-3
(Declaration of Psychological and Emotional Health) forms we have marked are confidential
under section 1701.306 of the Occupations Code and must be withheld under
section 552.101 of the Government Code.

Section 552.101 also encompasses ‘section 1703.306 of the Occupations Code, which
provides as follows: :

(a) A polygraph examiner, trainee, or employee of a polygraph examiner, or

~ aperson for whom a polygraph examination is conducted or an employee of
the person, may not disclose information acquired from a polygraph
examination to another person other than:

(1) the examinee or any other person specifically designated in
writing by the examinee;

(2) the person that requested the examination;

(3) amember, or the member’s agent, of a governmental agency that

licenses a polygraph examiner or supervises or controls a polygraph

examiner’s activities;

~ (4) another polygraph examiner in private consultation; or

(5) any other person required by due process of law.
(b) The [Polygraph Examiners B]oard or any other governmental agency that
acquires information from a polygraph examination under this section shall
maintain the confidentiality of the information.
(c) A polygraph examiner to whom information acquired from a polygraph
examination is disclosed under Subsection (2)(4) may not disclose the

information except as provided by this section.

Occ. Code § 1703.306. Portions of the submitted information were acquired from a

e — — - —————polygraph examination.-The requestor does-not fall within.any.of the-enumerated categories
to whom disclosure is permitted. Therefore, we find the information we have marked is
confidential under section 552.101 of the Government Code in conjunction with
section 1703.306 of the Occupations Code.
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Section 552.101 also encompasses the Medical Practice Act (the “MPA”), subtitle B oftitle 3
of the Occupations Code. See Id. § 151.001. Section 159.002 of the MPA provides, in part:

(a) A communication between a physician and a patient, relative to or in
connection with any professional services as a physician to the patient, is
confidential and privileged and may not be disclosed except as provided by
this chapter.

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient’s behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Id. § 159.002(a)-(c). Information subject to the MPA includes both medical records and
information obtained from those medical records. See id. §§ 159.002, .004; Open Records
Decision No. 598 (1991). This office has concluded the protection afforded by
section 159.002 extends only to records created by either a physician or someone under the
supervision of a physician. See Open Records Decision Nos. 487 (1987), 370 (1983), 343
(1982). Medical records must be released upon the patient’s signed, written consent,
provided the consent specifies (1) the information to be covered by the release, (2) reasons
or purposes for the release, and (3) the person to whom the information is to be released.
Occ. Code §§ 159.004, .005. Upon review, we note that some of the submitted information
includes confidential medical records, which we have marked. The marked medical records
may only be released in accordance with the MPA. ORD 598. .

Section 552.101 also encompasses chapter 411 ofthe Government Code. Chapter 411 deems
confidential criminal history record information (“CHRI”) generated by the National Crime
Information Center or by the Texas Crime Information Center. CHRI means “information
collected about a person by a criminal justice agency that consists of identifiable descriptions
and notations of arrests, detentions, indictments, informations, and other formal criminal
charges and their dispositions.” Gov’t Code § 411.082(2). Title 28, part 20 of the Code of
Federal Regulations governs the release of CHRI that states obtain from the federal
government or other states. Open Records Decision No. 565 (1990). The federal regulations

——— - ————allow--each-state-to-follow-its-individual-law-with-respect-to-CHRI-it-generates. Jd.
Section 411.083 of the Government Code deems confidential CHRI that the Department of
Public Safety (“DPS”) maintains, except that the DPS may disseminate this information as
provided in chapter 411, subchapter F of the Government Code. See Gov’t Code § 411.083.
Although you indicate that the submitted material contains criminal history information that
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is confidential under chapter 411, upon review we find that none of the remaining submitted
information constitutes CHRI for the purposes of chapter 411. Therefore, the department
may not withhold any portion of the remaining submitted information under section 552.101
of the Government Code on that basis.

Section 552.108(a)(1) of the Government Code generally excepts from disclosure
information held by a law enforcement agency that deals with the detection, investigation,-
or prosecution of crime, if release of the information would interfere with the detection,
investigation, or prosecution of crime. See Gov’t Code § 552.108(a)(1). A governmental
body that claims information is excepted from disclosure under section 552.108 must
reasonably explain how and why section 552.108 is applicable to the information. See id.
§§ 552.108(a)(1),.301(e)(1)(A); see also Ex parte Pruitt, 551 S.W.2d706 (Tex. 1977); Open
Records Decision No. 434 at 2-3 (1986). In this instance, a portion of the information you
have marked under section 552.108 pertains to an internal affairs investigation made for or
by the department. We note that section 552.108 is generally not applicable to records of an
internal affairs investigation that is purely administrative in nature and does not involve the
investigation or prosecution of crime. See City of Fort Worth v. Cornyn, 86 S.W.3d 320
(Tex. App.—Austin 2002, no pet.), Morales v. Ellen, 840 S.W.2d519, 525-26 (Tex. Civ.
App.—El Paso 1992, writ denied) (statutory predecessor to section 552.108 not applicable
to internal investigation that did not result in criminal investigation or prosecution).
However, you have provided our office with an affidavit from the Wylie Police Chief
asserting that the internal affairs information you have marked, as well as the criminal
investigation information you have marked, is related to a pending criminal investigation.
Based on these representations and our review of the information at issue, we conclude that
the release of the information you have marked would interfere with the detection,
investigation, or prosecution of crime. See Houston Chronicle Publ’g Co. v. City of
Houston, 531 S.W.2d 177 (Tex. Civ. App.—Houston [14th Dist.] 1975), writ ref’d
nr.e., 536 SW.2d 559 (Tex. 1976) (court delineates law enforcement interests that are
present in active cases). '

Section 552.108 does not except from disclosure “basic information about an arrested person,
an arrest, or a crime.” Gov’t Code § 552.108(c). Section 552.108(c) refers to the basic
front-page information held to be public in Houston Chronicle. See 531 S.W.2d at 186. The
department must release basic information, including a detailed description of the offense
and arrest information, even if this information does not literally appear on the front page of
an incident or arrest report. See id. at 186-88; Open Records Decision No. 127 at 3-4 (1976)
(summarizing types of information deemed public by Houston Chronicle). Therefore, with
the exception of basic information, the department may withhold the information you have
- — e ————marked-under-section-552.108-of the-Government Code.—

"We note that the basic information contains the arrestee’s social security number. Section 552.147(b)
of the Government Code authorizes a governmental body to redact a living person's social security number from
public release without the necessity of requesting a decision from this office under the Act.
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You also claim section 552.117(a)(2) of the Government Code for portions of the remaining
information. Section 552.117(a)(2) excepts from disclosure the current and former home
addresses and telephone numbers, social security numbers, and family member information
regarding a peace officer regardless of whether the officer requested confidentiality under
section 552.024 or 552.1175 of the Government Code.? See Gov’t Code § 552.117(a)(2).
We note, however, that the protection afforded by section 552.117 does not extend to
information relating to a deceased family member. Cf. Attorney General Opinions JM-229,
H-917 (1976) (“We are . . . of the opinion that the Texas courts would follow the almost
uniform rule of other jurisdictions that the right of privacy lapses upon death.”); Open
Records Decision No. 272 (1981). Gov’t Code § 552.117(a)(2). Accordingly, the
department must withhold the information. we have marked pursuant to
section 552.117(2)(2).

Portions of the remaining information are subject to section 552.130 of the Government
Code, which provides that information relating to a motor vehicle operator’s license, driver’s
license, motor vehicle title, or registration issued by a Texas agency is excepted from public
release. Id. § 552.130(a)(1), (2). We have marked the Texas motor vehicle record
information that the department must withhold under section 552.130 of the Government
Code.

Next, you claim section 552.136 of the Government Code. This section states that
“[n]otwithstanding any other provision of'this chapter, a credit card, debit card, charge card,
or access device number that is collected, assembled, or maintained by or for a governmental
body is confidential,” Id. § 552.136. Upon review, we find that the remaining information
does not contain any credit card, debit card, charge card, or access device numbers for
purposes of section 552.136. Therefore, the department may not withhold any of the
remaining information under section 552.136 of the Government Code.

In summary, the department must withhold: (1) the information we have marked under
sections 552.101 and 552.102(a) in conjunction with common-law privacy; (2) the marked
L-2 and L-3 forms under section 552.101 in conjunction with section 1701.306 of the
Occupations Code; (3) the polygraph information we have marked under section 552.101 in
conjunction with section 1703.306 of the Occupations Code; (4) the information we have
marked under section 552.117(a)(2); and (5) the Texas motor vehicle record information we
have marked under section 552.130. The department may only release the mental health
records we have marked in accordance with sections 611.004 and 611.0045 of the Health and
Safety Code and the medical records we have marked in accordance with the MPA. With
the exception of basic information, the department may withhold the information you have

%Peace officer” is defined by Article 2.12 of the Texas Code of Criminal Procedure.
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This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions conceming the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General at (512) 475-2497.

Tamara Wilcox
. Assistant Attorney General
Open Records Division

TW/l
Ref: 1D#341837
Enc. Submitted documents

c: Requestor
(w/o enclosures)




