
ATTORNEY GENERAL OF TEXAS
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May 5,2009

Mr. Brad Bowman
General Counsel
Texas Depmiment of Licensing and Regulation
P.O. Box 12157
Austin, Texas 78711

0R2009-05995

Dear Mr. Bowman:

You ask whether celiain information is subject to required public disclosure wIder the
Public Infonnation Act (the "Act"), chapter 552 ofthe Govel11ment Code. Your request was
assigned ID# 341875 (TDLR ID# 5454).

The Texas Department of Licensing and Regulation (the "department") received two
requests for complaint infonnation peliaining to named individuals and companies. You
state you have released some infonnation to the requestors. You claim that the submitted
complaint infol11lation is excepted from disclosure under sections 552.103 and 552.137 of
the Govenmlent Code. We have considered the exceptions you claim and reviewed the
submitted infonnation.

Sectiol1552.103 ptovidesin relevant patias follows:·

(a) Infonnation is excepted fl.-om [required public dis'c1osure] if it is
infol11lation relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a pmiy or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person's office or employment, is or may be a paliy.

(c) Infol11lation relating to litigation invc;>lving a govel11menta1 body or an
officer or employee of a governmental body is excepted from disclosure
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lmder Subsection (a) onlyifthe litigation is pending orreasonably anticipated
on the date that the requestor applies to the officer for public inf01111ation for
access to or duplication of the inf01111ation.

Gov't Code § 552.103(a), (c). The plU1Jose of section 552.103 is to enable a govenunental
body to protect its position in litigation by forcing pmiies to obtain infonnation relating to
litigation tlu'ough discoveryprocedmes. See Open Records Decision No. 551 at 4-5 (1990).
A govenunental body has the bmden ofproviding relevant facts and documents to show that
the section 552.1 03(a) exception is applicable in a pmiicular situation. The test for meeting
this bmden is a showing that (1) litigation was pending or reasonably mlticipated on the date
that the govemmental body received the request for infonnation, and (2) the infonnation at
issue is related to that litigation. Thomas v. Cornyn, 71 S.W.3d 473, 487 (Tex.
App.-Austin 2002, no pet.); Univ. of Tex. Law Sch. v. Tex. Legal Found., 958
S.W.2d 479, 481 (Tex. App.-Austin 1997, no pet.); Heard v. Houston Post Co., 684
S.W.2d 210,212 (Tex. App.-Houston [1st Dist.] 1984, writ ref'd n.r.e.); ORD 551 at 4.
A governmental bodymust meet both P:rCWgs ofthls test for infonnation to b~excepted under .
section 552.103(a).

To establish that litigation is reasonably anticipated for pmposes of section 552.103, a
governmental body must provide this office with "concrete evidence showing that the claim
that litigation may ensue is more than mere conjectme." See Open Records Decision
No. 452 at 4 (1986). In the context ofanticipated litigation in which the govenunental body
is the prospective prosecutor or plaintiff, the concrete evidence must at least reflect that
litigation is "realistically contemplated." See Open Records Decision No. 518 at 5 (1989);
see also Attorney General Opinion MW-575 (1982) (investigatory file may be withheld if
governmental body attorney detennines that it should be withheld pmsuant to
section 552.103 and that litigation is "reasonably likely to result"). Whether litigation is
reasonably anticipated must be detennined on a case-by-case basis. See ORD 452 at 4.

You state that the submitted infonnation pertains to a department investigation of alleged
violations ofchapter 1152 ofthe Occupations Code mld chapter 66 ofsection 16 ofthe Texas
Administl;ative Code by the entities named in the requests for infornlation. You infonn this
officetl1at the submittedinfonmition is the basis ofthe departllleilt'siilvestigation mld would
be submitted as evidence in an administrative hearing conducted by the State Office of
Administrative Hearings. You state that this investigation "may result in the imposition of
administrative penalties and/or license sanctions" against the compmlies being investigated.
We note that a contested case before the State Office of Administrative Hearings is
considered litigation for the plU1Joses of section 552.103. See Open Records Decision
Nos. 588 (1991) (concluding contested cases lmder Administrative Procedmes Act are
litigation for plU1Joses ofsection 552.103),301 (1982). Thus, based on yourrepresentations,
we conclude that the department anticipated litigation when it received the requests for
infonnation. Fmthennore, we agree that the submitted infonnation is related to the
anticipated litigation for purposes of section 552.103.
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We note, however, that some ofthe submitted documents appear to have been generated by
a companythat is being investigated by the department. Generally, once infonnation at issue
has been obtained by all paliies to the anticipated litigation through discovery or otherwise,
no section 552.103(a) interest exists with respect to that information. See Open Records
Decision Nos. 349 (1982), 320 (1982). In this instance, although some of the submitted
documents were created by a potential opposing paliy, they have been aITIlotated by a
complainant. Because the potential opposing party to litigation has not seen or had access
to these docmnents in their submitted fonnat, we agree the department may withhold them
in their entirety under section 552.103 of the GovenTIllent Code.! However, we note the
applicability of section 552.103(a) ends once the litigation has concluded or is no longer
anticipated. See Attol11ey General Opinion MW-575 (1982); see also Open Records
Decision No. 350 (1982).

This letter ruling is limited to the paliicular infonnation at issue in this request aIld limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous

----------------detenninationregarding_any_oJh_erlJ-J.fQnnfttiOl1_or §J..1Y--.9jhercir~l1l:]1stances.. _

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more infonnation concel11ing those rights and
responsibilities, please visit our website at htt12:llwww.oag.state.tx.us/o12en/index or1.12h12,
or call the Office of the Attol11ey General's Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
infonnation lmder the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attol11ey General at (512) 475-2497.

Sincerely,

flea-
Reg Hargrove
Assistant Attomey General
Open Records Division

----------------

RJH/cc

Ref: ID# 341875

Enc. Submitted docmnents

c: Requestor
(w/o enclosures)

1As our mling is dispositive, we need not address your remaining argtU11ent against disclosure.
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