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Mr. Robert Martinez
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Office ofLegal Services
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P.O. Box 13087
Austin, Texas 78711-3087

0R2009-06198

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 342583 (TCEQ PIR ID# 09.02.14.01).

The Texas Commission on Environmental Quality (the "commission") received a request for
information pertaining to the ASARCO El Paso plant. You state you have released some
informationto the requestor. You claimthat the remaining requested information is excepted
from disclosure under sections 552.103,552.104,552.107, and 552.111 ofthe Government
Code. We have considered the exceptions you claim and reviewed the submitted
representative samples of information.1

-

Section 552.103 of the Government Code provides in part:

(a) Information is excepted from [required public disclosure] if it is
--"------~-------information-relating-to-litigation-o£a-civil-or-criminaLnature-to-which-the.------------

state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person's office or employment, is or may be a party.

IWe assume thatthe representative samples ofrecords submitted to this office are truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of information than that submitted to this .
office.
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(c) Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure

_ _ u,!1der Sub~~cti(m (a} 0ll1yi(the liti[at!<:>~ispe~dingo£re~ssm~bly an1:icipat~d

on the date that the requestor applies to the officer for public information for
access to or duplication of the information.

Gov't Code § 552.103(a), (c). The commission has the burden of providing relevant facts
and documents to show that the section 552.103(a) exception is applicable in a particular
situation. The test for meeting this burden is a showing that (1) litigation is pending or
reasonably anticipated on the date the governmental body receives the request for
information, and (2) the information at issue is related to that litigation. See Thomas v.
Cornyn, 71 S.W.3d 473,487 (Tex. App.-Austin 2002, no pet.); Univ. o/Tex. Law Sch. v.
Tex. Legal Found., 958 S.W.2d 479, 481 (Tex. App.-Austin 1997, no pet.); Heard v.

_______ .. ___ ~Ho_ustQn£Q.stCo.,6.£4S ..w~2d2J.Q,21.2_(Tex~~ApR. ~.Housto_nJlg J:)ist.L12K4,Jfrltt§L4 ___ __ __ __ _
n. r. e.); Open Records DecisionNo.551 at 4 (1990). The commission must meet both prongs
of this test for information to be excepted under section 552.103(a).

You raise section 552.103 for the documents within Tabs One, Two, Three, and Six. You
inform this office that the commission was involved in pending civil litigation being .
conducted in federal court in Corpus Christi when the present request for information was .
rr;:ceived. You state, and the documents reflect, that the information within Tabs One, Two,
Three, and Six relates to this pending litigation. Based on your representations and our
review, we agree litigation was pending as of the date the request was received. We further
find the information at issue relates to the pending litigation. Accordingly, the commission
may withhold Tabs One, Two, Three, and Six pursuant to section 552.103 ofthe Government
Code.2 .

However, once information has been obtained by all parties to the litigation through'
discovery or otherwise, no section 552.1 03(a) interest exists with respect to that information.
Open Records Decision Nos. 349 (1982), 320 (1982). Thus, information that has either been

---~oDtainedTram orproviaea-to allotlier partiesintlie-anticipatea-Titigation-is norexcepteQ---~--------
from disclosure under section 552.1 03 (a), and it must be disclosed. Further, the applicability
ofsection 552.1 03(a) ends once the litigation has been concluded or is no longerrealistically
anticipated. Attorney General Opinion MW-575 (1982); Open Records Decision No. 350
(1982).

You assert that portions ofthe remaining information at issue are subject to section 552.104
ofthe Governnient Code, which excepts from disclosure "informationthat, ifreleased, would

2As our ruling is dispositive, we need not address your remaining arguments against disclosure.
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give advantage to a competitor or bidder." Gov't Code § 552.104. The purpose of section
552.104 is to protect a governmental body's interests in competitive bidding situations,
including where the governmental body may wish to withhold information in order to obtain
more favorable offers. See Open Records Decision No. 592 at 8 (1991). Section 552.104
requires.a showing of some actual or specific harm in a particular competitive situation; a

~. ~ _. ~ - .. '. ge!lenll allegation thafiblc1der·wllI gain-anUn1alradvalltageViiH nofsuffice~Open Recoras-

Decision No. 541 at 4 (1990). However, section 552.104 does not except from disclosure
information relating to competitive bidding situations once a contract has been executed.
Open Records Decision Nos. 306 (1982), 184 (1978).

The commission raises section 552.104 for the remaining information at issue, which
consists of Tab Four and the highlighted portions of Tab Five.3 You inform this office the
commission plans to select a trustee to oversee the demolition of the ASARCO plant in El
Paso. You explain that the remaining information at issue relates to the commission's
Request for Information ("RFI") to solicit applications from parties interested in this trustee

.. ~PitSW_Oll,.1l11<iYQlljllformi4!§cQffl.~_t4.a,tj.hi~JsFI h,±sJl()tY~J~~eeI!}s.§.ued~~y!he ..colTIlIlissipn.
---------------

You argue that the release ofthis information before the RFI is issued would give interested
parties an advantage in submitting applications for this trustee position, thereby harming the
commission's interests in this competitive situation. Based on your representations and our
review of the remaining information at issue, we agree that the commission may withhold. ,

Tab Four and the highlighted portions ofTab Five under section 552.104 ofthe Government
Code.4

In summary, the commission may withhold Tabs One, Two, Three, and Six under
section 552.103 ofthe Government Code. The commission may withhold Tab Four and the
highlighted portions of Tab Five under section 552~ 104 of the Government Code.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts' as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
~~-gbverrunentaroo-dyarfdofthe requestor. For nmre in.fbrnrath:)h-conc-emingtlmse~rights-and

responsibilities, please visit our website at http://www.oag.state.tx.us/open/index or1.php,
or call the Office of the Attorney General's Open Government Hotline, toll free,

3We note, that you also raise section 552.111 for the remaining information within Tab 5. However,
you state you hav~already released this information to the public. Because this information has already been
publically released, the cOlmnission may not now withhold it under section 552.111. See Gov't Cbde
§ 552.007; Open Records Decision No. 518 at 3 (1989); see also Open Records Decision No. 400 (1983)
(governmental body may waive right to claim discretionary exceptions to disclosure under the Act).

4As our ruling is dispositive, we need not address your remaining argument against disclosure ofTab
Four.
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at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General at (512) 475-2497.

Sincerely,

-~ve
Assistant Attorney General
Open Records Division

RJH/eeg

Ref: ID# 342583

Enc. Submitted documents

c: Requestor
(w/o enclosures)

--------- - -------- -


