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ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

May' 8, 2009

Ms. Angela M. DeLuca
Assistant City Attorney
City ofBryan

-- -- --p.n.-BoxTouo---
Bryan, Texas 77805

0R2009-06202

Dear Ms. DeLuca:

You ask whether certain infonnation is subject to required public disclosure under the
Public Infonnation Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 342785.

The City ofBryan (the "city") received a request for correspondence among city employees
Jegardipga ~p~ctfieclpartlleJ:~hip_and the Traditi()l1~pr()jectJroJ11 a ~pefifi~clperiQclQftilll§. 1_ _ __ ___

You claim that the submitted e-mails and their accompanying infonnation are excepted from
disclosure under sections 552.107, 552.111, 552.131, and 552.137 ofthe Government Code.
Because release ofsome ofthe requested infonnation may implicate the proprietary interests

1-------of-a-third-part;y,-1'raditions-Acquisitions-J>artnership,-LP-("'I'AJ>"),-pursuant-to-section~------l

552.305 of the Government Code you were required to notify TAP ofthe request and ofits
opportunity to submit comments to this office explaining why its infonnation should be
withheld from disclosure. See Gov't Code §552.305(d) (pennitting interested third party to
submit to attorney general reasons why requested infonnation should not be released); see
also Open Records Decision No. 542 (1990) (detennining that statutory predecessor to
section 552.305 pennits governmental body to rely on interested third party to raise and
expl~in applicability of exception to disclosure in certam circumstances). We have

IAs you have failed to submit a copy ofthe request for information, we take our description from your
brief.
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considered the exceptions you claim and reviewed the submitted representative sample of
information.2

We must first address the city's obligations under the Act. Pursuant to section 552.301(e)
____~ oLthe_GoYernment_Co~de,_withiTI-fifteeR_husiness_days~_oLreceivjng~theJequest,~a _

governmental body is required to submit to this office (1) written comments stating the
reasons why the stated exceptions apply that would allow the information to be withheld,
(2) a copy ofthe written request for infonnation, (3) a signed statement or sufficient evidence
showing the date the governmental body received the written request, and (4) a copy ofthe
specific information requested or representative samples, labeled to indicate which
exceptions apply to which parts of the documents. See id. § 552.301(e).. As of the date of
this letter, you have not submitted to this office a copy ofthe written request for information.
Consequently, we find that the city has failed to comply with the requirements of
section 552.301.

--- -- - -- .~c~cBursuanLto~section552:302coLthecGo:vernmenLCodej~acgovernmentaLbody'scfailureccto c ---- .. - -----­
submit to this office the information required in section 552.301(e) results in the legal
presumption that the information is public and must be released. Information that is
presumed public must be released unless a governmental body demonstrates a compelling
reason as to why the information should not be disclosed. See Hancock v. State Bd. ofIns.,
797 S.W.2d379, 381-82(Tex.App.-.Austin 1990,nowrit) (governmental bodYlUustmake
compelling demonstration to overcome presumption of openness pursuant to statutory
predecessor to section 552.302); Open Records Decision No. 319 (1982). Generally, a
compelling reason to withhold information exists where some other source oflaw makes the
information confidential or where third-party interests are at stake. See Open Records
Decision No. 150 at 2 (1977). Sections 552.107, 552.111, and 552.131(b) of the
Government Code are discretionary exceptions to disclosure that protect a governmental
body's interests and maybe waived. See Open Records Decision Nos. 676 at 10-11 (2002)
(attomey-client-privilege under· section- 552.107(1) maybe -waived), 665 -at~ -2-n.5 ..
(discretionary exceptions· generally), 663 (1999) (governmental body may waive section
552.111). In failing to comply with section 552.301, the city has waived its claims under
sections 552.107,552.111, and 552.131(b) and therefore may not withhold the requested

---~~-~information unuer tliese exceptions. However, your claims unuer sections 532~D-r(a).---------f

and 552.137 ofthe Government Code can provide compelling reasons for non-disclosure.
Therefore, we will address the submitted arguments under these exceptions.

2We assume that the representative sample of records submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the witliliolding of, any other requested records
to the extent that those records contain substantially different types of infOlmation than that submitted to this

, office.
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Section 552.131 relates to economic development information andprovides inpertinent part:

(a) Information is excepted from [required public disclosure] if the
information relates to economic development negotiations involving a

~ _~ ~_-~goy.emmentalhody-anda-husinessprospectthahhe-goy.emrnentalbod}[seeks

to have locate, stay, or expand in or near the territory of the governmental
body and the information relates to:

(1) a trade secret ofthe business prospect; or

(2) commercial or fmancial information for which it is
demonstrated based on specific factual evidence that
disclosure would cause substantial competitive harm to the ­
person from whom the information was obtained.

c-c~Go:v'tCode-§~552.131(a)..~Section552.131(a)jscco ...extensi:ve~withcsection552.UOco£the-.­
Government Code, which protects third party interests. See id. § 552.11 O(a)-(bV You state
that the submitted information shouldbe excepted from disclosure under section 552.131(a)
because its release would harm the city and its third party business prospect, TAP. We note
that, like section 552.110, section 552.131(a) protects the interests of third parties, not
governmentalbodies. However, we have not received anyargurnents from TAP explaining
that the submitted information contains TAP's trade secrets or its commercial or financial
information. See id. § 552.305(d)(2)(B) (providing that an int~rested third party is allowed
ten business days after the date of its receipt of the governmental body's notice under
section 552.305(d) to submit its reasons as to why information relating to that party should
be withheld from public disclosure). Because TAP has not demonstrated that the information
at issue qualifies as a trade secret or that release ofthe information at issue would result in
substantial competitive harm, we conclude that none of the information at issue may be

-withheldpursuanttosection552.Bl(a): - --- --- ---

You also raise section 552.137 ofthe Govenllnent Code, which provides in part as follows:

CaY-Except as otherwise proviaed-by tliis section, an e-mail address of a
member _of the public that is provided for the purpose of commlJ-nicating
electronically with a governmental body is confidential and not subject to
disclosure under this chapter.

3Section 552.110protects: (1) trade secrets, and (2) commercial or frnancial information, the disclosure
of which would cause substantial competitive harm to the person from whom the information was obtained.
See id. § 552. 110(a), (b).
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(b) Confidential information described by this section that relates to a
member of the public may be disclosed if the member of the public
affirmatively consents to its release.

_____________~ (c)_Suhsection(a)_doesnoLapply_to_aae-maiLaddress:__~~_~ ~ _

(1) provided to a governmental body by a person who has a
contractual relationship with the governmental body orby the
contractor's agent;

(2) provided to a governmental body by a vendor who seeks
to contract with the governmental body or by the vendor's
agent;

(3) contained in a response to a request for bids or proposals,
-.- -c~~contained.illcaresponsectosimilarjnv:itationssolicitingoffers~c ...­

or information relating to a potential contract, or provided to
a governmental body in the course ofnegotiating the terms of
a contract or potential contract; or

(4) provided to a governmental body on a letterhead, _
coversheet, printed document, or other document made
available to the public.

fd. § 552. 137(a)-(c). Section 552. 137 excepts from disclosure an e-mail address ofamember
of the public that is provided for the purpose of communicating electronically with a
governmental body, unless the member of the public consents to its release or the e-mail
address is of a type specifically excluded by section 552.137(c). We have marked e-mail

-addresses within the submitted information thataregenerally·confidentialunder section--­
552.137(a). The citymust withhold these addresses, unless they are subject to the provisions
of section 552.137(c) or their owners have consented to their release. The remaining
information at issue must be released to the requestor.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regardillg any other infonnation or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index or1.php,
or call the Office of the Attorney General's Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
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information under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General at (512) 475-2497;

I Sincerely,

1--~·~~1Uf t-
I Reg Hargrove
I Assistant Attorney General

Open Records Division

RJH/sdk

Ref: ID# 342785 '

.. - --- .~ccEnc;--Submitteddocumentsc---

c: Requestor
(w/o enclosures)

I


