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Mr. Robert L. Floul110y
Flolml0Y & Green, P.L.L.C.
118 South Second Street
Lufkin, Texas 75901

0R2009-06474

Dear Mr. Floul110y:

You ask whether certaininfonnationis subj ect to requiredpuhlic disclosure under the
Public Infonnation Act (the "Act"), chapter 552 ofthe Govemment Code. Your request was
assigned ID# 342990.

The City of Lufkin (the "city"), which you represent, received a request for any records or
files concerning twenty-two police officers. You claim that portions of the requested
infonnation are excepted from disclosure lmder sections 552.102, 552.117, and 552.130 of
the Govennnent Code. We have considered the exceptions you claim and reviewed the
submitted infonnation. 1

Section 552.101 of the Govennnent Code excepts from disclosure "infonnation considered
to be confidential by law, either constitutional, statutory, or by judidal decision." Gov't
Code § 552.101. This section encompasses infonnation protected by other statutes, such as
section 61 03(a) oftitle 26 ofthe United States Code. Prior decisions ofthis office have held
that section 6103(a) renders tax retm11 infomlation confidential. See Attorney General
Opinion H-1274 (1978) (tax retul11s); Open Records Decision No. 600 (1992) (W-4 fonns).
Section 6103(b) defines the tenn "retul11 infonnation" as "a taxpayer's identity, the nature,

'We assume that the representative samples ofrecords submitted to this office are truly representative
of the requested recoi"ds as a whole. See Open Records Decision Nos. 499 (1988),497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of infol1nation than that submitted to this
office.
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source, or amount of income, payments,tax withheld, deficiencies, overassessments or tax
payments ... or any other data, received by, recorded by, prepared by, flU11ished to, or
collected by the Secretary [of the Intemal Revenue Service] with respect to a retlU11 or
the detennination of the e~istence, or possible existence, of liability ... for any tax, .
penalty, . ~ ., or offense[.]" See 26 U.S.C. § 6l03(b)(2)(A). Federal courts have construed
the term "retlU11 infonnation" expansively to include anyinfom1ation gathered by the Intemal
Revenue Service regarding a taxpayer's liability under title 26 of the United States Code.
See Jvlallas v. Kolak, 721 F. Supp 748, 754 (M.D.N.C. 1989), aff'd in part, 993 F.2d 1111
(4th Cir. 1993). Accordingly, the city must withhold the marked W-4 tax fom1s under
section 552.101 ofthe Govenllnent Code in conjunction with section 6103(a).

You claim that some of the remaining infonnation is private under section 552.102 of the
Govenllnent Code. Section 552.102 excepts from disclosure "infom1ation in a persOlmel
file, the disclosure of which would constitute a clearly lUlWa11'anted invasion of personal
privacy." Id. § 552.102(a). In Hubert v. Harte-Hanks Texas Newspapers, 652 S.W.2d 546
(Tex. App.-Austin 1983, writ refd n.r.e.), the court mled that the test to be applied to
infonnation claimed to be protected lUlder section 552.102 is the same as the test fonnulated
by the Texas Supreme Court in Industrial FOWldation v. Texas Industrial Accident
Board, 540 S.W.2d 668 (Tex. 1976).

In Industrial Foundation, .the Texas Supreme Court stated that infonnation is excepted from
disclosure if it (1) contains highly intimate or emba11'assing facts the publication of which
would be highly 0 bj ectionable to a reasonable person and (2) is not oflegitimate concem to
the public. Indus. Found., 540 S.W.2d at 685. The type ofinfonnation considered intimate
and emba11'assing by the Texas Supreme Court in Industrial Foundation included
infonnation relating to sexual assault, pregnancy, mental or physical abuse in the workplace,
illegitimate children, psychiatric treatment of mental disorders, attempted suicide, and
injuries to sexual organs. IeZ. at 683. This office has found that personal financial
infonnation not related to a financial transaction between an individual and a govenllnental
body is intimate and emba11'assing. See Open Records Decision Nos. 600 (1992) (public
employee's withholding allowance celiificate, designation of beneficiary of employee's
retirement benefits, direct deposit authorization, and employee's decisions regarding
voluntary benefits programs, among others, are protected lUlder common-law
privacy), 545 (1990) (defe11'ed compensation infonnation, mOligage payments, assets, bills,
and credit history protected under common-law privacy), 373 (1983) (sources ofincome not
related to financial transaction between individual and govenllnental body protected under
cOlmnon-law privacy). We have marked the personal financial infonnation the city must
withhold lUlder section 552.102 ofthe Govenllnent Code in conjunction with cOlmnon-la:w
pnvacy.

You claim that some of the remaining infom1ation is excepted frOI;n disclosure under
section 552.1l7(a)(2) of the Govenllnent Code. Section 552.1l7(a)(2) excepts fr'om
disclosure the CU11'ent and fOlmer home addresses and telephone lllU11bers, social security
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number, and family member infOlmation regarding a peace officer regardless ofwhether the
officer elected under section 552.024 or section 552.1175 ofthe Government Code to keep
such infonnation confidential.2 Therefore, except where we have marked for release, the
department must withhold the personal infonnation you have marked lU1der
section 552. 117(a)(2) ofthe Govenllnent Code.

Section 552.130 of the Govenllnent Code excepts :B.-om disclosure infomlation that "relates
to ... a motor vehicle operator's or driver's license or pemlit issued by an agency of this
state [or] a motor vehicle title or registration issued by an agency ofthis state." Gov't Code
§ 552.130. Accordingly, except where we have marked for release, the city must withhold
the Texas motor vehicle record infonnation you have marked, and the additional infomlation
we have marked, lU1der section 552.130 of the Goven1l11ent Code.

The submitted infOlmation also contains information subject to section 552.136 of the
Govemment Code.3 Section 552.136 states that "[n]otwithstanding any other provision of
this chapter, a credit card, debit card, charge card, or access device number that is collected,
assembled, or maintained by or for a govel11l11enta1 body is confidential." Id. § 552.136.
Thus, the city must withhold the infonnation you have marked lU1der section 552.136 ofthe
Govel11lnent Code.

In SlU11lnary, the citymust withhold the marked W-4 tax fonns under section 552.101 oHhe
Govel11l11ent Code in conjlU1ction with section 6103(a). The city must also withhold the
personal financial infonnation we have markedlU1der section 552.101 of the Govel11lnent
Code. Except where we have marked for release, the city must withhold the personal
infOlmation you have marked lU1der section 552.117(a)(2) ofthe Goven1l11ent Code and the
Texas motor vehicle record infonnation you have marked, and the additional infonnation we
have marked, under section 552.130 ofthe Govenllnent Code. The city must withhold the
infonnation you have marked under section 552.136 of the Govenllnent Code. The
remaining infonnation must be released.

This letter m1ing is limited to the particular infomlation at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
detennination regarding any other infonnation or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
govemmenta1 body and ofthe requestor. For more infonnation conceming those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/openJindex orl.php,

2"Peace officer" is defined by A1iic1e 2.12 of the Texas Code of Crinunal Procedure.

3The Office ofthe Attorney General will raise mandatory exceptions onbehalfofa governmental body,
but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 (1987),480 (1987), 470.
(1987).
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or call the Office of the Attol11ey General's Open Govermnent Hotline, toll free,
at (877) 673-6839. Questions conceming the allowable charges for providing public
infonnation under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attol11ey General at (512) 475-2497.

Jonathan Miles
Assistant Attol11ey General
Open Records Division

JM/cc

Ref: ID# 342990

Ene. Submitted documents

c: Requestor
(w/oenclosures)


