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ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

May 15, 2009

Mr. Marc J. Schnall
Langley & Banack
Trinity Plaza II
745 East Mulberry, Suite 900
San Antonio" Texas 78212-3166

. 0R2009-06652

Dear Mr. Schnall:

You ask whether certaininfonnation is subject to required public disclosure under the
Public Infonnation Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 344448.

The City of Selma (the "city"), which you represent, received two requests from the same
requestor for the requestor's personnel file and any letter orpaper sent to the attorney's office
that was not in the personnel file. You state you have released a majority of the requested
infonnation. You claim that the submitted information is excepted from disclosure under
sections 552.101 and 552.107 ofthe Government Code. We have considered the exceptions
youCIaim arldreviewed the submitted information. .

---- -- --- .---Initially,you-acknowledge-that-thecity-pre:viously-released some-oi-the information-to-the- .--.-.-.---.-.---­
requestor, which you now seek to withhold under section 552.107. The Act does not permit
the selective disclosure ofinfonnation. See Gov't Code §§ 552.007(b), .021; Open Records
DecisionNo. 463 at 1-2 (1987). Information that has been voluntarily released to a member
of the public may not subsequently be withheld from the public, unless the infonnation is
confidential by law. See Gov't Code § 552.007(a); Open Records Decision Nos. 518 at 3
(1989), 490 at 2 (1988). But see Open Records Decision No. 579 (1990) (exchange. of
information among litigants in "informal" discoveryis not "voluntary" release ofinformation
for purposes of statutory predecessor to Gov't Code § 552.007). Section 552.107(1) is a
discretionary exception to disclosure that protects a governmental body's interests and may
be waived. See Open Records Decision Nos. 676 at 11 (2002) (governmental body may
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waive attorney-client privilege under Gov't Code § 552.107(1)), 665 at 2 n.5 (2000)
(discretionary exceptions generally), 663 at 5 (1999) (waiver of discretionary exceptions).
As such, section 552.107(1) does not make information confidential by law. Therefore, the
information that the city has previously released to the requestor 'may not be withheld under
section 552.107(1). As the city raises no other exceptions against the disclosure of this
information, it must be released. We will, however, address the applicability of
section 552.107 to the remaining information that has not been previously provided to the
requestor.

Section 552.107(1) of the Government Code protects information coming within the
attorney-client privilege. When asserting the attorney-client privilege, a governmental body
has the burden ofproviding the necessary facts to demonstrate the elements ofthe privilege
in order to withhold the information at issue. Open Records Decision No. 676 at 6-7 (2002).,
First, a governmental body must demonstrate that the information constitutes or documents
a communication. Id. at 7. Second, the communication must have been made "for the

___pJJIpOSe offacilitating the rendition of);lrofessionallegalservices" to the client gov~OllJlenta=-l _
body. TEX. R. EVID. 503(b)(1). The privilege does not apply when an attorney or
representative is involved in some capacity other than that of providing or facilitating
professional legal services to the client governmental body. In re Tex. Farmers Ins.
Exch., 990 S.W.2d 337,340 (Tex. App.-Texarkana 1999, orig. proceeding) (attorney-client
privilege does not apply if attorney acting in a capacity other than that of attorney). Third,
the privilege applies only to communications between or amQpg clients, client
representatives, lawyers, and lawyer representatives. TEX. R. EVID. 503(b)(1). Thus, a
governmentafbody must inform this office ofthe identities and capacities ofthe individuals
to whom each communication at issue has been made. Lastly, the attorney-client privilege
applies only to a confidential communication, id., meaning it was "not intended to be
disclosed to third persons other than those to whom disclosure is made in furtherance ofthe
rendition of professional legal services to the client or those reasonably necessary for·the
transmission of the communication." Id. 503(a)(5). Whether a communication meets this
definition depends on the intent ofthe parties involved at the time the information was
communicated. Osborne v. Johnson, 954 S.W.2d 180, 184 (Tex. App.-Waco 1997,
no writ). Moreover, because the client may elect to waive the privilege at any time, a

~ .~~-- ---'~~---gnvemm~enta:lb-o~dy-must-explain-that-the~confidentia:lity-~of-a-communicati~on-ha.s~-b-e-eIT~----~··~-~~~--~~~

maintained. Section 552.107(1) generally excepts an entire communication that is
demonstrated to be protected by the attorney-client privilege unless otherwise waived by the
governmental body. See Huie v. DeShazo, 922 S.W.2d 920, 923 (Tex. 1996) (privilege
extends to entire communication, including facts contained therein).

You state the information you have marked consists of a confidential communication
between the city attorney and city employees made for the purpose of facilitating the
rendition of professional legal services. Based on these representations and our review of
the information at issue, we agree that the information you have marked constitutes
privileged attorney-client communications. Thus, you may withhold the information you
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have marked, which was not previously released, under section 552.107(1) of the
Government Code.

Section 552.101 of the Government Code excepts from public disclosure "information
considered to be confidential by law, either constitutional, statutory, or byjudicial decision."
Gov't Code'§ 552.101. Section 552.101 encompasses information made confidential by
other statutes such as chapter 411 of the Government Code. Criminal history record
information ("CHRI") generated by the National Crime Information Center or by the Texas
Crime Information Center is confidential. Title 28, part 20 of the Code of Federal
Regulations governs the release of CHRI that states obtain from the federal government or
other states. Open Records Decision No. 565 (1990). The federal regulations allow each
state to follow its individual laws with respect to the CHRI it generates. See id.
Section 411.083 ofthe Government Code deems confidential CHRI that the Department of
Public Safety ("DPS") maintains,except that DPS may disseminate this information as
provided in chapter 411, subchapter F ofthe Government Code. See Gov't Code § 411.083.
Sections 411.083Q:DJD and 411.089W authorize a criminal justice agency-'-to"'---"-ob-=-ct=aI=·n'-'C=-=HRI=-==; _
however, a criminal justice agency may not release CHRI except to another criminal justice
agency for a criminal justice purpose. ld. § 411.089(b)(1). Other entities specified in
chapter 411 of the Government Code are entitled to obtain CHRI from DPS or another
criminal justice agency; however, those entities may not releaseCHRI except as provided
by chapter 411. See generally id. §§ 411.090-.127. Thus, any CHRI generated by the federal
government or another state maynot be made available to the requestor except in accordance
with federal regulations. See ORD 565. Furthermore, any CHRI obtained from DPS or any
other criminal justice agency must be withheld under section 552.101 in conjunction with
chapter 411, subchapter F ofthe Government Code. We note that the statutory definition of
CHRI does not encompass driving record information maintained by DPS under
subchapter C of chapter 521 of the Transportation Code. Gov't Code § 411.082(2)(B)
(definition of CHRI does not include driving reyord information). After reviewing the
information you have marked, we find that it does not constitute CHRI for the purposes of
chapter41J . Consequently,the citymaynotwithholdthis informationundersection552.1 01
in conjunction with chapter 411 of the Government Code.

~--~ -- - ------'----In-summary;-the-city-may-withhold-the-information-you-havemarked;-whichwas-not~~-------~-----~­
previously released, under section 552.107(1) of the Government Code. The remaining
information must be released.!

lWe note that the requestor has a right of access to infonnation being released that otherwise would
be excepted from release under the Act. See Gov't Code § 552.023(a) ("a person or person's authorized
representative has special right of access, beyond right ofgeneral public, to information held by governmental
body that relates to the person and that is protected from public disclosure by laws intended to protect that
person's privacy interests:"); OpenRecords DecisionNo. 481 at4 (1987) (privacy theories not implicated when
individual requests information concerning himself). Thus, the city must again seek a decision fl.-om this office
if it receives another request for this particular infonnation from a different requestor.

-.---- ------- - ------ ----------- ----------------
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This letter ruling is limited to the particular infonnation at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
detennination regarding any other infonnation or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more infonnation concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index or1.php,
or call the Office of the Attorney General's Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
infonnation under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General at (512)475-2497.

Sincerely,

Travis Tidmore
Assistant Attorney General
Open Records Diyision

TT/sdk

Ref: ID# 344448

Ene. Submitted documents

c: Requestor
(w/o enclosures)


