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May 15,2009

Ms. Betsy Hall Bender
Attomeyat·Law
P.O. Box 26715
Austin, Texas 78755-0715

0R2009-06656

Dear Ms. Bender:

You ask whether certain infol1l1ation is subject to required public disclosure under the
Public Infonnation Act (the "Act"), chapter 552 ofthe Govennnent C;:ode. Your request was
assigned ID# 343234 (Request No. 09-018).

The Schertz-Cibolo-Universal City Independent School District (the "district"), which you
represent, received a request from a Texas Education Agency ("TEA") investigator for six
categories of information related to a named individual. You state you have no information
responsive to a pOliion ofthe request. 1 You also state that you have redacted sociai security
numbers under section 552.147.2 You claim that the submitted infonnation is exceptedfi:om
disclosure under sections 552.101, 552.102, 552.114, 552.117, 552.130, 552.135, 552.136,
and 552.137 of the Govenmlent Code, and the Family Educational Rights and Privacy Act
("FERPA"). We have considered the exceptions you claim and reviewed the submitted
infonnation.

1 The Act does not require a governmental body to release information that did not exist when a request
for illfonnation was received or to prepare new infonnation in response to a request. See Econ. Opportunities
Dev. COlp. v. Bustamante, 562 S.W.2d 266,267-68 (Tex. Civ. App.-SanAntonio 1978, writ dism'd); Open
Records Decision Nos. 605 at 2 (1992),.452 at 3 (1986), 362 at 2 (1983).

2 Section 552.147(b) of the Govenmleilt Code authorizes a governmental body to redact a living
person's social security munber fi-om public release without the necessity of requesting a decision from flus
office under the Act.

POST OFFICE Box 12548, AUSTIN, TEXAS 78711-2548 TEL:(512)463-2100 WWW.OAG.STATE.TX.US

All Eqllal Employmellt Opportllllity Employer. Prill ted 011 Recycled Paper



Ms. Betsy Hall Bender - Page 2

Initially, we must address the district's procedural obligations under the Act.
Section 552.301 describes the procedural obligations placed on a govenunental body that
receives a written request forinfol11lation that it wishes to withhold. Within fifteen business
days of receiving the request, the govenunental body must submit to this office (1) written
comments stating the reasons why the stated exceptions apply that would allow the
infonnation to be withheld, (2) a copy of the written request for information, (3) a signed
statement or sufficient evidence showing the date the govenmlental bodyreceived the written
request, and (4) a copy of the specific infol11lation requested or representative samples,
labeled to indicate which exceptions apply to which palis of the doclU1lents. Gov't Code
§ 552.301(e)(1)(A)-(D). You received the request for infonnation on February 25,2009.
However, you did not submit a portion ofthe requested inf0111lation until April 9,2009. See
id. §. 552.301(e)(I)(D). Consequently, with respect to the infonnation submitted on
April 9, 2009, we find that the district failed to comply with the requirements of
section 552.301 in requesting this decision from our office.

PurSUallt to section 552.302 of the Govenunent Code, a govel11mental body's failure to
comply with the requirements of section 552.301 results in the legal presmnption that the
requested infonnation is public and must be released unless the govenunental,body
demonstrates a compelling reason to withhold the information from disclosure. See id.
§ 552.302; Hancockv. State Ed. a/Ins., 797 S.W.2d 379,381-82 (Tex. App.-Austin 1990,
no writ) (govel11mental bodymust make compelling demonstration to overcome presmnption
of opemless pursuant to statutory predecessor to section 552.302); Open Records Decision
No. 319 (1982). Nonnally, a compelling interest is demonstrated when some other source
of law makes the infol11lation at issue confidential or third-paliy interests aTe at stake. See
Open Records Decision No. 150 at 2 (1977). Because
sections 552.102, 552.117, 552.130, 552.136, and 552.137 ofthe Govel11ment Code, which
you raise for this infonnation, Callprovide compelling reasons to ove1:some this preslU11ption,
we will consider your arguments lU1der these exceptions, along with your additional claimed.
exceptions for the timely submitted information.

Next, we note that you have redacted pOliions of the submitted infonnation, including the
named individual's home address, home telephone nmnber, driver's license number, and
bank accountmunber. Pursuant to section 552.301 ofthe Govel11ment Code, a govenunental
body that seeks to withhold requested infol11lation must submit to this office a copy of the
infonnation, labeled to indicate which exceptions apply to which palis of the copy, unless
the govenunental body has received a previous detel11lination for the infonnation at issue.
Gov't Code §§ 552.301(a), .301(e)(I)(D). We note section 552.147(b) of the Govenunent
Code authorizes a govel11mental body to redact a living person' s social securitynumber from
public release without the necessity ofrequesting a decision from this office lU1der the Act.
You do not asseli, nor does our review ofour records indicate, that you have been authOlized
to withhold the types of infonnation you have redacted, other than social security munbers,
without seeking a mling from tIns office. See id. § 552.301(a); Open Records Decision
No. 673 (2000). As such, these types of information must be submitted in a mamler that
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enables this office to detel111ine whether the infonnation comes within the scope of an
exception to disclosure. In this instance, we can discel11 the nature of the redacted
infol111ation; thus, being deprived ofthat infol111ation does not inhibit our ability to make a
TIlling. In the future, however, the district should refrain from redacting any infonnation not
subject to section 552. 147(b) that it submits to this office in seeking an open records TIlling,
unless it is authorized to do so.

Next, we note the United States Department ofEducation Family Policy Compliance Office
has infonned tIus office that FERPA does not pel111it state and local educational authorities'
to disclose to this office, without parental or an adult student's consent, unredacted,
personally identifiable infonnation contained in education records for the purpose of our
review in the open records TIlling process under the ACt,3 Consequently, state and local
educational authorities that receive a request for education records from a member of the
public under the Act must not submit education records to this office in unredacted form, that
is, in a fonn in which "personally identifiable infonnation" is disclosed. See 34C.F.R.
§ 99.3 (defining "personally identifiable infol111ation"). Among other things, you have
submitted education records that you have redacted pursuant to FERPA for our review.
However, some of the submitted education records still contain student information.
Because our office is prohibited from reviewing these education records to determine
whether appropriate redactions under FERFA have been made, we will not address the
applicability ofFERPA to any ofthe submitted records. Such detenninations under FERFA
must be made bythe educational authority in possession ofthe education records.4 Likewise,
we do not address your arguments under section 552.114 of the Govel11ment Code. See
Gov't Code §§552.026 (incorporating FERFA into the Act), .114 (excepting fi.-om disclosure
"student records"); Open Records Decision No. 539 (1990) (detel111ining the same analysis
applies under section 552.114 ofthe Govennnent Code andFERFA). However, to the extent
you detelIDine the infonnation you have submitted is not protected by FERFA, we will
consider your other arguments against disclosure.

Section 552.101 of the Govennnent Code excepts from disclosure "infonnation considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Code § 552.101. This section encompasses infonnation protected by other statutes.
Section 21.355 of the Education Code provides that "[a] document evaluating the
perfonnance ofa teacher or administrator is confidential." Educ. Code § 21.355. This office
has interpreted section 21.355 to appiy to any document that evaluates, as that telID is
commonly understood, the perfonnance of a teacher. See Open Records Decision No. 643

3 A copy of tlJis letter may be fOlmd on the Office of the Attorney General's website at
http://www.oag.state.tx.us/open/20060725usdoe.pdf.

4 In the future, if tlle dish'ict does obtain parental or an adult shldent's consent to subnJit lUu'edacted
education records and the district seeks a ruling from this office on the proper redaction of those education
records in compliance with FERPA, we willrnle accordingly.
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(1996). In Open Records Decision No. 643, we detennined that a "teacher" for purposes of
section 21.355 means a person who (1) is required to and does in fact hold a teaching
celiificate under subchapter B of chapter 21 of the Education Code or a school district
teaching permit under section 21.055 and (2) is engaged in the process of teaching, as that
tenn is commonly defined, at the time ofthe evaluation. See id. at 4. You indicate that the
infonnation in Exhibit C relates to a teacher who held the appropliate classroom teacher
certification and was functioning as a teacher dming the relevant time period. Based on your
representations and our review ofthe infomlation at issue, we conclude that a portion ofthe
infonnation in Exhibit C, which we have marked, consists of teacher evaluations for the
purposes of section 21.355. Therefore, the district must generally withhold the marked
infonnation in Exhibit C under section 552.1 01ofthe Govemment Code in conjlU1ction with
section 21.355. However, no portion of the remaining infonnation consists of evaluations
for purposes of section 21.355. Thus, the district may not withhold any of the remaining
infonnation in Exhibit C lU1der section 552.101 ofthe Govenmlent Code in conjlU1ction with
section 21.355 of the Education Code.

We note that the remaining infonnation contains ExCET Exam results of a district teacher.
Section 552.101 also encompasses section 21.048 of the Education Code, which addrysses
teacher celiification examinations. Section 21.048(c-l) provides the following:

The results ofan examination administered under this section are confidential
and are not subject to disclosure under Chapter 552, Govemment Code,
lU1less:

(1) the disclosure is regarding notification to a parent of the
assignment of an unce1iified teacher to a classroom as
required by Section 21.057; or

(2) the educator has failed the examination more than five
times.

Educ. Code § 21.048(c-1). You do not infoml us that subsection 21.048(c-l)(1) or (2) is
applicable; therefore, the district must generally withhold the infonnation we have marked
in the remaining infonnation under section 552.101 in conjunction with section 21.048 of
the Education Code.

Section 552.101 also encompasses section 6103(a) of title 26 of the United States Code.
Prior decisions of this office have held that this section renders tax retum infOlmation
confidential. See Attorney General Opinion H-1274 (1978) (tax retm11s); Open Records
Decision Nos. 600 (1992) (W-4 fonns), 226 (1979) (W-2 fornls). Tax retum infonnation is
defined as data nU11ished to or collected by the Intemal Revenue Service with respect to the
detemlination of possible existence of liability of any person under title 26 of the United
States Code for any tax. See 26 U.S.c. § 6103(b). Thus, the submitted W-4 fonn constitutes
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tax retum infOlmation that must generally be withheld under section 552.101 of the
Govenunent Code in conjlU1ction with federal law.

You next raise section 552.130 of the Govenmlent Code. Section 552.130 excepts from
disclosure infonnation that relates to a motor vehicle operator's or driver's license or permit
issued by an agency of this state. Gov't Code § 552.130. Accordingly, the district must
generally withhold the Texas motor vehicle record infonnation you have marked, as well as
the infonnation we have marked, under section 552.130 of the Govenmlent Code.

We note TEA's request states it is seeking this infonnation lU1der the authority provided to
the State Board for Educator Certification ("SBEC") by section 249.14 of title 19 of the
Texas Administrative Code. 5 Chapter 249 of title 19 of the Texas Administrative Code
govems disciplinary proceedings, sanctions, and contested cases involving SBEC. See 19
T.A.C. § 249.14. Section 249.14 provides the following in relevant part:

(a) [TEA] staff may obtain and investigate infonnation concerning alleged
improper conduct by an educator, applicant, examinee, or other person
subject to this chapter that would wanant [SBEC] denying reliefto or taking
disciplinary action against the person or celiificate.

(c) The TEA staff may also obtain and act on other infonnation providing
grounds for investigation and possible action under this chapter.

19 T.A.C. § 249.14. In this case, the requestor states that he is investigating alleged
improper conduct by the named fOlmer district employee and that he needs to review the
requested records to detelmine whether measures need to be taken against the fonner
employee's teaching credentials. Thus, we find that the infonnation at issue is subject to the
general right of access afforded to the TEA under section 249.14. However, because some
of the requested infomlation is specifically protected fi'om public disclosure by the statutes
discussed above, we find that there is a conflict between these statutes and the right ofaccess
afforded to TEA investigators lU1der this section.

With iegard to the submitted W-4 foml, we noted above that this fonn is confidential
pursuant to section 6103(a) oftitle 26 of the United States Code. Asa federal law, section

5 Chapter 21 of the Education Code authorizes SBEC to regulate and oversee all aspects of the
certification, continuing education, and standards of conduct of public school educators. See Educ. Code
§ 21.031(a). Section 21.041 of the Education Code states that SBEC may "provide for disciplinary
proceedings, including the suspension or revocation of an educator certificate, as provided by Chapter 2001,
Govennnent Code." [d. § 21.041(b)(7). Section 21.041 also authorizes SBEC to"adopt rules as necessary for
its own procedmes." [d. § 21.041(a).
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6103(a) preempts any conflicting state provisions, including section 249.14 of the Texas
Administrative Code. See Equal Employment Opportunity Comm 'n v. City of Orange,
Texas, 905 F. Supp 381, 382 (B.D. Tex. 1995) (federal law prevails over inconsistent
provision of state law). Accordingly we find that, notwithstanding section 249.14 of the
Texas Administrative Code, the submitted W-4 fonn is confidential pursuant to
section 6103(a) of title 26 of the United States Code and must be withheld under.
section 552.101 of the Govenmlent Code.

We note that section 249.14 does not specifically grant access to infomlation subject to
section 21.355 of the Education Code, section 21.048 of the Education Code, or
section 552.130 ofthe Govemment Code. We fl.rrther note section 21.355 ofthe Education
Code, section 21.048 ofthe Education Code, and section 552.130 of the Govemment Code
have their own access provisions goveming release of information. Generally, if
confidentiality provisions or another statute specifically authorize release of infonnation
under certain circumstances or to particular entities, then the infonnation may only be
released or transfelTed in accordance therewith. See Attomey General Opinions GA-0055
(2003) at 3-4 (SBEC not entitled to access teacher appraisals made confidential by
section 21.355 ofthe Education Code where section 21.353 ofthe Education Code expressly
authorizes limited release ofappraisals to other school districts in connection with teachers'
employment applications), DM-353 (1995) at 4-5 n.6 (detailed provisions in state law for
disclosure of records would not pennit .disclosure "to other govemmental entities and
officials ... without violating the record's confidentiality"), JM-590 (1986) at 5 ("express
mention or emuneration of one person, thing, consequence, or class is tantamount to an
express exclusion of all others"); Open Records Decision No. 655 (1997) (because statute
pelmitted Department ofPublic Safety to transfer confidential criminal history infonnation
only to certain entities for certain plU1Joses, county could not obtain information from the
department regarding applicants for cOlU1ty employment). We also note that an interagency
transfer of this infonnation is not pemlissible where, as here, the applicable statutes
emunerate the specific entities to which infonnation encompassed by the statute may be
disclosed, and the enumerated entities do not include the requesting govemmental body. See
Open RecordsDecision Nos. 655 at 8-9 (1997), 516 at 4-5 (1989),490 at 2 (1988); see also
Attomey General Opinion GA-0055.

FlUihelmOry, where general and specific statutes are in ilTeconcilable conflict, the specific
provision typically prevails as an exception to the general provision unless the general
provision was enacted later and there is clear evidence that the legislature intended the
general provision to prevail. See Gov't Code § 311.026(b); City ofLake Dallas v. Lake
Cities Mun. Uti!. Auth., 555 S.W.2d 163, 168 (Tex. Civ. App.-Fort WOlih 1977, writ refd
n.r.e.). Although section 249.14 generally allows TEA access to infonnation relating to
suspected misconduct on the pali of all educator, section 21.355 of the Education Code
specifically protects teacher evaluations, section 21.048 of the Education Code specifically
protects ExCet exam results, alld section 552.130 specifically protects Texas motor vehicle
record infonnation. These sections specificallypennit release to celiainparties and in certain
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circumstances that do not include TEA's request in this instance. We, therefore, conclude
that, notwithstanding the provisions of section 249.14, the district must withhold the
inf01111ation that is excepted from disclosure under section 552.101 ofthe Govenmlent Code
in conjunction with (1) section 21.355 of the Education Code, and (2) section 21.048 ofthe
Education Code, and section 552.130 ofthe Govenmlent Code. See Open Records Decision
No. 629 (1994) (provision of Bingo Enabling Act that specifically provided for
non-disclosure ofinfonnation obtained in cOlmection with examination ofbooks and records
ofapplicant or licensee prevailed over provision that generally provided for public access to
applications, retu111s, repOlis, statements and audits submitted to or conducted by Texas
Alcoholic Beverage COlllinission).

You assert that some of the remammg inf01111ation is excepted under
sections 552.102, 552.117, 552.135, 552.136, and 552.137 ofthe Govenunent Code.6 You
also state you state you have redacted social security numbers lmder section 552.147 of the
Govenuneilt Code. However, these sections do not have their own release provisions.
Therefore, TEA has a right of access to the remaining infonnation pursuant to
section 249.14. See Open Records DecisionNo. 525 (1989) (exceptions to disclosure do not
apply to illfonnation made public by other statutes).

In smllillary, the district must withhold the infonnation we have marked under
section 552.101 of the Gove111ment Code in conjunction with (1) section 21.355 of the
Education Code, (2) section 21.048 ofthe Education Code, (3) section 6103(a) of title 26 of
the United States Code. The district must withhold the infonnation you have marked, and
the infonnation we have marked, under section 552.130 of the Govenunent Code. The

6 Section 552.1 01 ofthe Gover1unent Code encompasses the common-law infor1ner' s privilege, which
has long been recognized by Texas comts. SeeAguilarv. State, 444 S.W.2d 935,937 (Tex. Cri111. App. 1969);
Hawthorne v. State, 10 S.W.2d 724, 725 (Tex. Crim. App. 1928). The informer's privilege protects from
disclosure the identities of persons who report activities over which the governmental body has criminal or
quasi-criminal law-enforcement authority, provided that the subject of the information does not ah'eady know
the informer's identity. Open Records Decision Nos. 515 at 3 (1988),208 at 1-2 (1978). Section 552.102(b)
excepts from disclosme all information from transcripts of a professional public school employee other than
the employee's name, the comses taken, and the degree obtained. Gov't Code § 552.1 02. Section 552.117
excepts from public disclosme the present and former home addresses and telephone numbers, social secmity
lllunbers, and family member information of current or f0l111er officials or employees of a goVer11111ental body
who request that this infor1nation be kept confidential under section 552.024. fd. § 552.117. Section 552.135
excepts from disclosme information that would substantially reveal the identity of a school district infOlIDer.
fd. § 552.135. Section 552.136 of the Govel11ment Code provides that "[n]otwithstanding any other provision
of this chapter, a credit card, debit card, charge card, or access device lllU11ber that is collected, assembled, or
maintained by or for a governmental body is confidential." fd. § 552.136. Section 552.137 states that "an
e-mail address ofa member ofthe public that is provided for the pmpose ofconlll1Unicating electronically with
a govel11mental body is confidential and not subject to disclosme under [the Act]," unless the owner of the
e-mail address has affirmatively consented to its public disclosme. fd. § 552.137(a)-(b).
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district must i-e1ease the remaining infol111ation to TEA pmsuant to section 249.14 ofTitle 19
of the Texas Administrative Code.?

This letter ruling is limited to the particular infol111ation at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
detennination regarding any other infonnation or any other circlilllstances.

CS/cc
)

This ruling triggers impOliant deadlines regarding the rights and responsibilities of the
govenunental body and ofthe requestor. For more information concel11ing those rights and
responsibilities, please visit om website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attol11ey General's Open Govenmlent Hotline, toll free,
at (877) 673-6839. Questions concel11ing the allowable charges for providing public
infonnation under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attol11ey General at (512) 475-2497.

Chris Schulz
Assistant Attol11ey General
Open Records Division

Sincerely,

Ref: ID# 343234

Enc. Submitted documents

cc: Requestor
(w/o enclosmes)

7Because TEA has a right ofaccess to certain infol111ation in the submitted doclU11ents that otherwise
would be excepted :5:om release lmder the Act, the district must again seek a decision :5:om tIllS office if it
receives a request for tills infonnation from a different requestor without such a right of access.


