ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

May 18, 2009

Mr. Dan Meador

Assistant General Counsel
Office of the General Counsel
P.O. Box 149347

Austin, Texas 78714-9347

OR2009-06693

Dear Mr. Meador:

You ask whether certain information is subject to required public disclosure under the

Public Information Act (the “Act”), chapter 552 of the Government Code. -Your request was

assigned ID# 343373.

The Texas Department of State Health Services (the “department”) received arequest for any
documents related to the licensure of a named individual. You claim that portions of the

" submitted information are excepted from disclosure under sections 552.101, 552.136,

and 552.137 of the Government Code. We have considered the exceptions you claim and
reviewed the submitted information.

Iniﬁally, we note the department did not comply with section 552.301 of the Government

--Code -in requesting this- decision.-- Section-552.301 -prescribes procedures-that must'be - - - -
followed in asking this office to determine whether requested information is excepted from

- public disclosure. See Gov’t Code § 552.301(a). Section 552.301(b) provides that a

governmental body must ask for the attorney general’s decision and claim its exceptions to

" “disclosute not later than the tenth business day after the date of its ré’ceiptfo’f the written
request for information. See id. § 552.301(b). You inform us that the department received .

the present request for information on February 25, 2009.! However, you did not request a

'You state that the requestor amended her request on March 4, 2009. However, upon review of the
submitted-information, we are unable to conclude that the department’s deadlines for seeking a ruling from this
office under section 552.301 of the Government Code were tolled in this instance. See Gov’t Code

§ 552.222(b) (governmental body may communicate with requestor for purpose of clarifying or narrowing

request for information); see also Open Records Decision No. 663 (1999) (discussing tolling of deadhnes
during period in which governmental body is awaiting clarification).
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ruling from this office until March 13,2009. Thus, the department failed to comply with the
requirements of section 552.301.

Pursuant to section 552.302 of the Government Code, a governmental Body’s failure to .

comply with the procedural requirements of section 552.301 results in the legal presumption
that the requested information is public and must be released unless the governmental body
demonstrates a compelling reason to withhold the information from disclosure. See id.
§ 552.302; Harnicockv. State Bd. of Ins., 797 S.W.2d 379, 381-82 (Tex. App.—Austin 1990,
no writ); Open Records Decision No. 319 (1982). A compelling reason exists when
third-party interests are at stake or when information is confidential under other law. Open
Records Decision No. 150 (1977). Sections 552.101, 552.136, and 552.137 of the

Government Code can provide compelling reasons to overcome this presumption; therefore, -

we will consider whether these sections requlre you to withhold any of the submitted
information.

Section-552-101-excepts from disclosure “information.considered to_be confidential by law:

either constitutional, statutory, or by judicial decision.” Gov’t Code § 552.101. This section
- encompasses information protected by other statutes. Criminal history record information
(“CHRI”) generated by the National Crime Information Center or by the Texas Crime

Information Center is confidential. Title 28, part 20 of the Code of Federal Regulations '

. governs the release of CHRI that states obtain from the federal government or other states.
Open Records Decision No. 565 (1990). The federal regulations allow each state to follow
its individual law with respect to CHRI it generates. Id. Section411.083 of the Government
Code deems confidential CHRI that the Department of Public Safety (“DPS”) maintains,
except that DPS may disseminate this information as provided in chapter 411, subchapter F
of the Government Code. See Gov’t Code § 411.083. '

Section411.122 ofthe Government Code authorizes the department’s profeséional Hoensing

~ boards to obtain CHRI from DPS; however, the'department may notrelease CHRIexceptas -~ =
provided by chapter411. Seeid §§411.083,.084, .122. Thus, any CHRI generated by the - -

federal government or another state may not be made available to the requestor except in

accordance with federal regulations. See ORD 565. Furthermore, any CHRI obtained from

DPS or any other criminal justice agency must be withheld under section 552.101 of the
Government Code in conjunction with Chapter 411 of the Government Code. We agree that

‘the department must withhold the information you have marked under section 552.101 of the °

Government Cede in conjunction with section 411.083 of the Government Code.

Section 552.101 also encompasses Chapter 560 of the Government Code, which provides
that a governmental body may not release fingerprint information except in certain limited
circumstances.” See id. §§ 560.001 (defining “biometric identifier” to include
fingerprints), .002 (prescribing manner in which biometric identifiers must be maintained and

circumstances in which they can be released), .003 (providing that biometric identifiers in

possession of governmental body are exempt from disclosure under Act). You do notinform




us, and the submitted information does not indicate, that section 560.002 permits the |
disclosure of the fingerprint information at issue. Therefore, the department must withhold |
the fingerprint information we have marked under section 552.101 in conjunction with |
section 560.003 of the Government Code.

Section 552.101 also encompasses the doctrine of common-law privacy. Common-law
privacy protects information if (1) the information contains highly intimate or embarrassing |
facts the publication of which would be highly objectionable to a reasonable person, and
(2) the information is not of legitimate concern to the public. Indus. Found. v. Tex. Indus.
Accident Bd.,, 540 S.W.2d 668, 685 (Tex. 1976). The type of information considered
intimate and embarrassing by the Texas Supreme Court in Industrial Foundation included
information relating to sexual assault, pregnancy, mental or physical abuse in the workplace,
illegitimate children, psychiatric treatment of mental disorders, attempted suicide, and
injuries to sexual organs. 540 S.W.2d at 683. This office has also found that some kinds of -
medical information or information indicating disabilities or specific illnesses are excepted -
from-disclosure under common-law privacy._See_Open Records Decision Nos. 343 (1982)

- TTIdC§5520136.7A0 access device number i‘s‘"one‘that’m‘ay’beused to (1) 'ObtaianI’leY{ goods,

(references in emergency medical records to drug overdoses, acute alcohol intoxication,
obstetrical or gynecological illnesses, convulsions or seizures, and emotional or mental
distress), 455 (1987) (prescription drugs, illnesses, operations, and physical handicaps), 470
(1987) (illness from severe emotional and job-related stress). We find that the portion of the
~__submitted information you have marked is intimate or embarrassing and of no legitimate
public concern. Accordingly, the department must withhold the information you have
marked under section 552.101 in conjunction with common-law privacy.” '

Next, you assert the identification and registration numbers you have marked are confidential
under section 552.136(b) of the Government Code, which states that “[n]otwithstanding any
_other provision of this chapter, a credit card, debit card, charge card, or access device number
that is collected, assembled, or maintained by or for a governmental body is confidential.”

“services, or another thing of value, or(2) initiate a transfer of funds other than a transfer . - -
originated solely by paper instrument, and includes an account number. Gov’t Code
~ §552.136(a). Uponreview of your arguments and the submitted information, we find that
you have failed to demonstrate that this information constitutes access device numbers used
to obtain money, goods, services, or another thing of value or initiate a transfer of funds other
than a transfer originated solely by paper instrument. We therefore conclude the department
may not withhold the information you have marked under section 552.136 of the

Government Code.

Finally, section 552.137 ofthe Government Code excepts from disclosure “an e-mail address
of a member of the public that is provided for the purpose of communicating electronically

2As our ruling is dispositive of this information, we need not address your remaining arguments against
its disclosure. :




with a governrﬁental body” unless the member of the public consents to its release or the
e-mail address is of a type specifically excluded by subsection (c). See Gov’t Code

§ 552.137(a)-(c). The e-mail address atissue is not of a type specifically excluded by section .

552.137(c). You state that the individual whose e-mail addresses is at issue has not consented
to the release of his e-mail address. Therefore, the department must withhold the e-mail
address you have marked under section 552.137 of the Government Code.

In summary, (1) the department must withhold the CHRI you have marked under
section 552.101 of the Government Code in conjunction with chapter 411 of the Government
Code; (2) the department must withhold the fingerprint information we have marked under

section 552.101 in conjunction with section 560.003 of the Government Code; (3) the -

department must withhold the information you have marked under section 552.101 in
conjunction with common-law privacy; and (4) the department must withhold the e-mail
address you have marked under section 552.137 of the Government Code. The remaining
information must be released to the requestor.’

This letter ruling is limited to the particular information at issue in this request and limited

to the facts as presented to us; therefore, this ruling must not be relied upon as a previous

determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regardmg the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,

or call the Office of the Attorney General’s Open Government Hotline, toll free,

at (877) 673-6839. Questions concerning the allowable charges for providing public

information under the Act must be directed to the Cost Rules Administrator of the Ofﬁce of .

‘the Attorney General at (512) 475-2497.

"Chrlstopher D. Sterner

Sincerely, -~ -~

7

Assistant Attorney General
Open Records Division

CDSA/eeg

3We note that the information being released contains a social security number. Section 552.147(b) '

of the Government Code authorizes a governmental body to redact a living person's social security number from
public release without the necessity of requesting a decision from this office under the Act. ‘
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