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Dear Mr. Meador:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 343373.

The Texas Department ofState Health Services (the "department") received arequest for any
documents related to the licensure of a named individual. You claim that portions of the

. submitted information are excepted from disclosure under sections 552.101, 552.136;
and 552.137 of the Government Code. We have considered the exceptions you claim and
reviewed the submitted information.

Initially, we note the department did not comply with section 552.301 of the Government
Godeinrequestingthis-decision. -- -Section-552.30I-prescribes procedures that must:be
followed in asking this office to determine whether requested information is excepted from
public disclosure. See Gov't Code § 552.301(a). Section 552.301(b) provides that a
governmental body must ask for the attorney general's decision and claim its exceptions to

- - --- ---diEfclbs'Llfe rIOtlatecth-anthe tentn business dayaftet the elate-ants re-ceiprof the writteil- - ---- - -- -
request for information. See id. § 552.301(b). You inform us that the department received
the present request for information on February 25,2009. 1 However, you did not request a

lyou state that the requestor amended her request on March 4, 2009. However, upon review of the
submitted'infonnation, we are unable to conclude that the department's deadlines for seeking a ruling from this
office under section 552.301 of the Government Code were tolled in this instance. See Gov't Code
§ 552.222(b) (governmental body may cOlmnunicate with requestor for purpose of clarifying or narrowing
request for information); see also Open Records Decision No. 663 (1999) (discussing tolling of deadlines
during period in which governmental body is awaiting clarification).
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ruling from this office until March 13, 2009. Thus, the department failed to comply with the
requirements of section 552.301.

Pursuant to section 552.302 of the Government Code, a governmental body's failure to
complywith the procedural requirements ofsection 552.301 results in the legal presumption
that the requested information is public and must be released unless the governmental bqdy
demonstrates a compelling reason to withhold the information from disclosure. See id.
§ 552.302; Hancockv. State Bd. ofIns. , 797 S.W.2d 379, 381-82 (Tex. App.-Austin 1990,
no writ); Open Records Decision No. 319 (1982). A compelling reason exists when
third-party interests are at stake or when information is confidential under other law. Open
Records Decision No. 150 (1977). Sections 552.101, 552.136, and 552.137 of the
Government Code can provide compelling reasons to overcome this presumption; therefore, .
we will consider whether these sections require you to withhold any of the submitted
information.

------;SeGti0Il~~_2.__W-l-g.xGepts-from-disclosw.:e-.::.information-consideredto_he_confidentiaLb.y--.law, ----'__~
either constitutional, statutory, or by judicial decision." Gov't Code§ 552.101. This section
encompasses information protected by other statutes. Criminal history record information
("CHRI") generated by the National Crime Information Center or by the Texas Crime.
Information Center is confidential. Title 28, part 20 of the Code of Federal Regulations
governs the release of CHRIthat states obtain from the federal government or other states.
Open Records Decision No. 565 (1990). The federal regulations allow each state to follow
its individual law with respect to CHRI it generates. Id Section 411.083 ofthe Government
Code deems confidential CBRI that the Department ofPublic Safety ("DPS") maintains,
except that DPS may disseminate this information as provided in chapter 411, subchapter F
of the Gbvernn1ent Code. See Gov't Code § 411.083. .

Section 411.122.ofthe Government Code authorizes the department's professional licensing
-- boards"to ootaiii.THRI froth DPS~li6weVet;theaepartmentmaynotrelease CHRI-exceptas

ptbvidedby chapter411. Seeid. §§411.083,-.084, .122. Thus,anyCHRI generated by-the
federal government or another state may not be made available to the requestor except in

_____ accordance with federal regulations. See ORD 565. Furthermore, any CHRI obtained from
DPS ;~ny other crimina[Justice- agency~mustb-e-witliliela un.Clei-secTion 3-52-:-raConlie--- -- ---
Gove111ment Code in conjunction with Chapter 411 ofthe Government Code. We agree that
the department must withhold the information you have marked under section 552.101 ofthe
Government Code in conjunction with section 411.083 of the Government Code.

Section 552.101 also encompasses Chapter 560 of the Government Code, which provides
that a governmental body may not release fingerprint information except in certain limited
circumstances. See id. §§ 560.001 (defining "biometric identifier" to include
fingerprints), .002 (prescribing manner in which biometric identifiers must be maintained and
circumstances in which tpey can be released), .003 (providing that biometric identifiers in .
possession ofgovernmental body are exempt from disclosure under Act). You do not inform
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us, and the submitted information does not indicate, that section 560.002 permits the
disclosure ofthe fingerprint information at issue. Therefore, the department must withhold
the fingerprint information we have marked under section 552.101 in conjunction with
section 560.003 of the Government Code.

Section 552.101 also encompasses the doctrine of common-law privacy. Common-law
privacy protects information if(1) the information contains highly intimate or embarrassing ,
facts the publication of which would be highly objectionable to a reasonable person, and
(2) the information is not of legitimate concern to the public. Indus. Found. v. Tex. Indus.
Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). The type of information conside~ed

intimate and embarrassing by the Texas Supreme Court in Industrial Foundation included
information relating to sexual assault, pregnancy, mental or physical abuse in the workplace,
illegitimate children, psychiatric treatment of mental disorders, attempted suicide, and
injuries to sexual organs. 540 S.W.2d at 683. This office has also found that some kinds of
medical information or information indicating disabilities or specific illnesses are excepted

------frQm~disclQsure-undeLcommon=-law_pri¥ac;y:.-See-Open.RecDrds_Dedsion..bLos.343_(JiL82) ----;
(references in emergency medical records to drug overdoses, acute alcohol intoxication,
obstetrical or gynecological illnesses, convulsions or seizures, and emotional or mental
distress), 455 (1987) (prescription drugs, illnesses, operations, and physical handicaps), 470
(1987) (illness from severe emotional and j0 b-related stress). We find that the portion ofthe
submitted information you have marked is intimate or embe:trrassing and ofno legitimate
public concern. Accordingly, the department must withhold the information you have
marked under section 552.1 01 in conjunction with common-law privacy.2

Next, you assert the identification and registration numbers you have marked are confidential
under section 552.136(b) ofthe Government Code, which states that"[n]otwithstanding any

.other provision ofthis chapter, a credit card,debit card, charge card,or access device number
that is collected, assembled, or maintained by or for a governmental body is confidential."

--1d.-§-S52~ -136.~Ah acceSS device humber is-one-thatmay"beused to (1)0btaimnoney; goods,
"services, or another thing of value,or(2) initiate a transfer of funds other thana transfer
originated solely by paper instrument, and includes an account number. Gov't Code
§ 552. 136(80). Upon review ofyour arguments and the submitted information, we find tpat

- -- youhavefalledto{temonstrate"thafihis information coiis1itutes~cce-ss([evfcenumbersusea-- - - -- --------:-
to obtain money, goods, services, or another thing ofvalue or initiate a transfer offurids other
than a transfer originated solely by paper instrument. We therefore conclude the department
may not withhold the information you have marked under section 552.136 of the
Government Code.

Finally, section 552.137 ofthe Government Code excepts from disclosure "an e-mail address
of a member of the public that is provided for the purpose of communicating electronically

2As our ruling is dispositive ofthis information, we need not address your remaining arguments against
its disclosure.
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with a governmental body" unless the member of the public consents to its release or the
e-mail address is of a type specifically excluded by subsection (c). See Gov't Code
§ 552.137(~)-(c). The e-mail address at issue is not ofa type specifically excluded by section.
552.137(c). You state that the individual whose e-mail addresses is at issue has not consented
to the release of his e-mail address. Therefore, the department must withhold the e-~ail

address you have marked under section 552.137 of the Government Code.

In summary, (1) the department must withhold 'the CHRI you have marked under
section 552.101 ofthe Government Code in conjunction with chapter 411 ofthe Goverrunent
Code; (2) the department must withhold the fingerprint information we have marked under
section 552.101 in conjunction with section 560.003 of the Government Code; (3) the
department must withhold the information you have marked under section 552.101 in
conjunction with common-law privacy; and (4) the department must withhold the e-mail
address you have marked under section 552.137 of the Government Code. The remaining
information must be released to the requestor.3

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more information concerning those rights and
responsibilities, please visit our website at http://wWw.oag.state.tx.us/open/index orl.php,
oreall the Office of the Attorney General's Open Government Hotline, toll free,
at (877)' 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator ofthe Office of '
the AttorneyGeneral at.(512.) 475-2497.. . - .. .

- - - -- --~--Cmisf6:phefD-:-Sfefrier------ ---. ----- -- ­

Assistant Attorney General
Open Records Division

CDSA/eeg

3We note that the infonnation being released contains a social security number. Section 552.147(b)
ofthe Government Code authorizes a governmental body to redact a living person's social securitynumber from
public release without the necessity of requesting a decision from this office under the Act.
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. Ref: ID# 343373

Enc. Submitted documents

c: Requestor
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