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May 18, 2009

Ms. Sharon Alexander
Associate General Counsel
Texas Department ofTransportation
125 East 11 th Street
Austin, Texas 78701-2483

------'---~------------------------_______l

OR2009-06713

Dear Ms. Alexander:

You ask whether certain infonnationis subject to required public disclosure under the
Public InfonnationAct (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 343230.

The Texas Department of Transportation (the "department") received a request for
records pertaining to a named department employee. You state you have redacted social
security numbers pursuant to section 552.147 ofthe Government Code. 1 You claim that
thesubmittedinfonnation is excepted from disclosure under sections 552.101, 552.102,
552.103,552.107,552.111,552.117, and 552.UO ofthe Govel11Il1ent Code.2 We have

--------------'ISection552.141{b)authorizesagoyemmentaLhody_tmoe_da_cLalivinggerson's socialsecuritynumber
~-c---------I

from public release without the necessity ofrequesting a decision from this office under the Act. Gov't Code
§ 552.147(b).

2While you also raise section 552.101 of the Government Code and Texas Rule ofEvidence 503 for
your argument under the attorney-client privilege, we note that as the infonnation at issue is not subject to
section 552.022 of the Government Code, rule 503 does not apply. See Open Records Decision No. 676 at 4
(2002). Further, this office has concluded that section552.1 01 does not encompass discovery privileges. See
Open Records Decision Nos. 676 at 1-2 (2002), 575 at 2 (1990). Finally, we note that section 552.101
encompasses the doctrine ofcommon-law privacy, while section 552.102(a) ofthe Government Code excepts
from public disclosure "infonnation in a personnel file, the disclosure of which would constitute a clearly
unwarranted invasion ofpersonal privacy[.]" Gov't Code § 552.102(a). However, the test ofemployee privacy
under section 552.102(a) is the same as the test of common-law privacy under section 552.101 of the
Government Code. See Hubert v. Harte-Hanks Tex. Newspapers, Inc., 652 S.W.2d 546, 549-51 (Tex.
App.-Austin 1983, writrefdn.r.e.).
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considered the exceptions you claim and reviewed the submitted representative sample of
information.3

Initially, we note that a portion ofthe submitted infOlmation is subject to section 552.022 of
the Government Code. Section 552.022 provides in relevant part:

(a) Without limiting the amount or kind of information that is public
information under this chapter, the following categories of information are
public information and not excepted from required disclosure under this
chapter unless they are expressly confidential under other law:

(1) a completed report, audit, evaluation, or investigation
made of, for, or by a governmental body, except as provided
by Section 552.108[.]

Gov't Code § 552.022(a)(1). The department may only withhold the information subject to
section 552.022(a)(1) if it is excepted from disclosure under section 532~TOX()rmC:-e~~~~~

Government Code or is expressly made confidential under other law. See id. Although you
claim that the submitted information is excepted from disclosure under section 552.103 of
the Government Code, this section is a discretionary exception that a governmental bodymay
waive. See id. § 552.007; Dallas Area Rapid Transit v. Dallas Morning News,
4 S.W.3d 469,475-76 (Tex. App.-.Dallas 1999, no pet.) (governmental body may waive
section 552.103 of the Government Code); Open Records Decision No. 665 at 2 n.5
(discretionary exceptions generally). As such, section 552.103 is not "other law" that makes
information expressly confidential for purposes of section 552.022. Therefore, the
department may not withhold the document which we have marked, under section 552.103.
However, because sections 552.117 and 552.130 are other law for purposes of
section 552.022, we will consider your arguments for the document at issue under these
exceptions.

Section 552.117(a)(1) of the Government Code excepts from disclosure the CUlTent and
former home addresses, telephone numbers, social security numbers, and family member

~~~~~~information-of-current-or-former-officials-or-employees-ofa-govemmental-body-who-request-------I

that this information be kept confidential under section 552.024 of the Government Code.
Gov't Code § 552.117(a)(1). Whether a particular piece ofinformation is protected under
section 552.117(a)(1) must be determined at the time the request for it is made. See Open
Records Decision No. 530 at 5' (1989). Therefore, the department may only withhold
information under section 552.117(a)(l) onbehalfofa current or former official or employee

3We assume that the "representative sample" ofrecords submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988),497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of information than that submitted to this
office.
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who made a request for confidentiality under section 552.024 prior to the date on which the
request for this information was made. You state that the information you have marked
pertains to former employees who requested confidentiality for the information in question
prior to the department's receipt ofthis request for information. Thus, the department must
withhold the information you have marked under section 552.117(a)(1) within the document
subject to section 552.022.

You state that you will redact certain Texas-issued motor vehicle record information
pursuant to a previous determination issued in Open Records Letter No. 2002-0465 (2002)
(department may withhold from disclosure Texas driver's license numbers under

. section 552.130 without necessityofseekingruling fromAttorneyGeneral). See Gov'tCode
§ 552.301(a); Open Records Decision No. 673 at 7-8 (2001) (previous determinations). You
seek to withhold additional motor vehicle record information, which you indicate lies beyond
the scope oftheprevious determination. Section 552.130 ofthe Government Code excepts
from disclosure information that relates to "amotor vehicle operator's or driver's license [or]
motor vehicle title or registration issued by an agency of this state[.]" Gov't Code
§ 552.130(a)(1), (2). We findthat tEe aepartment must witliliol(nnformati·-=-on=--=w=e:-'h'::-:a=v=e~--c--~~~-l

marked under section 552.130 of the Government Code within the document subject to
section 552.022.

We will now address your argument under section 552.103 ofthe Government Code for the
information that is not subject to section 552.022. Section 552.103 provides in part:

(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person's office or employment, is or may be a party.

(c) Information relating to litigation involving a governmental body or an
---------~officer-or-employee-of-a-governmental-body-is-excepted-from-dise1osure---------f

under Subsection (a) only ifthe litigation is pending or reasonably anticipated
on the date that the requestor applies to the officer for public information for
access to or duplication of the information.

Gov't Code § 552.103(a), (c). A governmental body that raises section 552.103 has the
burden ofproviding relevant facts and documents sufficient to establish the applicability of
this exception to the information that it seeks to withhold. To meet this burden, the
governmental body must demonstrate that (1) litigation was pending or reasonably
anticipated on the date of its receipt of the request for information and (2) the information
at issue is related to the pending or anticipated litigation. See Univ. a/Tex. Law Sch. v. Tex.
Legal Found., 958 S.W.2d 479 (Tex. App.-Austin 1997, no pet.); Heard v. Houston Post'
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Co., 684 S.W.2d210 (Tex. App.-'Houston [lstDist.] 1984, writrefdn.r.e.). Bothelements
of the test must be met in order for information to be excepted from disclosure under
section 552.103. See Open Records Decision No. 551 at 4 (1990).

To establish that litigation is reasonably anticipated, a governmental body must provide this
office "concrete evidence showing that the claim that litigationmay ensue is more than mere
conjecture." Open Records Decision No. 452 at 4 (1986). When the governmental body is
the prospective plaintiff in litigation, the evidence of anticipated litigation must at least
reflect that litigation involving a specific matter is "realistically contemplated." See Open
Records Decision No. 518 at 5 (1989); see also Attorney General Opinion MW-575 (1982)
(investigatory file maybe withheld ifgovernmental body's attorney determines that it should
be withheld pursuant to Gov't Code § 552.103 and that litigation is "reasonably likely to
result"). Whether litigation is reasonably anticipated must be determined on a case-by-case
basis. See ORD 452 at 4.

You state, and provide documentation showing, that on December 3,2008, the department
presented-its notice ofClaim fOfClamages incurred as a resulfc>Cinjuries sustained-o=y~a"---------~'--i

department employee. Therefore, we conclude that the department reasonably anticipated
litigation regarding this incident on the date it received the request for information. We
further find that the submitted information relates to the anticipated litigation. Accordingly,
the department may withhold the remaining informationnot subject to section 552.022 under
section 552.103 of the Government Code.

However, we note that once information has been obtained by all parties to the litigation
through discovery or otherwise, no section 552.103(a) interest exists with respect to that
infonnation. Open Records Decision Nos. 349 (1982), 320 (1982). Thus, information that
has either been obtained from or provided to all other parties in the pending litigation is not
excepted from disclosure under section 552.103(a), and it must be disclosed. Further, the
applicability ofsection 552.1 03(a) ends once the litigationhas been concluded Qr is nolonger
realisticallyanticiQated. AttorneyG~neral Opiniotl MW-575 (1982); Open Records Decision
No. 350 (1982).

-------In-summary,the-clepartment-must-withholcl-the-infonnation-yeu-have-maFkecl-under-seetien----------I
552.117(a)(1) and the information we have marked under section 552. 130 ofthe Government
Code within the document subject to section 552.022. The information not subject to
section 552.022 maybe withheld under section 552.103 of the Government Code.4

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

4As our ruling is dispositive, we need not address your remaining arguments against disclosure.
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This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index or1.php,
or call the Office of the Attorney General's Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
infonnation under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General at (512) 475-2497.

Sincerely,

C.~
Christina Alvarado
Assistant Attorney General
Open Records Division

CA7f1---~-----------~-----~---------------J

Ref: ID# 343230

Ene. Submitted documents

cc: Requestor
(w/o enclosures)
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