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ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

May 18,2009

Ms. Barbara L.Quirk
Assistant City Attorney
Bovey & Bojorquez, L.L.P.
12325 Hymeadow Drive, Suite 2-100
Austin, Texas 78750

0R2009-06724

Dear Ms. Quirk:

You ask wl:retl:recc-ertain-informatinn-is~subj-ectio-required-public-disdosure-under-the----~---+

Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 343385. . '

The City ofNolanville (the "city"), which you represent, received a request for any report,
working papers, or notes created by the city or the Water Control and Improvement District
#3 that relates to determination ofhouseholds or population within the city. You state that
you will release some of the requested information to the requestor. You claim that the
submitted information is excepted from disclosure under sections 552.103 and 552.111 of
the Government Code. We have considered the exceptions you claim and reviewed the
submitted information.

Initially, we note that Pages i and ii ofExhibit B, which we have marked, are not responsive
to the instant request because they were created after the date the request was received. The
city need not release non-responsive information in response to this request and this ruling
will not address that information.

Section 552.103 of the Government Code provides in part as follows:

(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person's office or employment, is or may be a party.

(c) Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure
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under Subsection (a) only ifthe litigation is pending or reasonably anticipated
on the date that the requestor applies to the officer for public information for
access to or duplication of the information.

Gov't Code § 552.1 03(a), (c). The governmental body has the burden ofproviding relevant
facts and documents to show that the section 552.103(a) exception.is applicable in a
particular situation. The test for meeting this burden is a showing that (1) litigation is
pending or reasonably anticipated on the date the governmental body received the request for
information and (2) the information at issue is related to that litigation. Univ. ofTex. Law
Sch. v. Tex. Legal Found, 958 S.W.2d 479,481 (Tex. App.-Austin 1997, no pet.); Heard
v. Houston Post Co., 684 S.W.2d 210,212 (Tex. App.-Houston [1st Dist.] 1984, writ refd
n.r.e.); Open Records Decision No.551 at 4 (1990). The governmental body must meet both
prongs of this test for information to be excepted under section 552.103(a).

To establish that litigation is reasonably anticipated for purposes of section 552.103, a
governmental body must provide this office with "concrete evidence showing that the claim

----------,-t'liat litigation may ensue is more than mere conjecture."-See Open RecorasDecisi-;Oo=n-------i

No. 452 at 4 (1986). Concrete evidence to support a claim that litigation is reasonably
anticipated mayinclude, for example, the governmental body' s receip~ ofa letter containing
a specific threat to sue the governmental body from an attorney for a potential opposing
party. Open Records Decision No. 555 (1990); see Open Records Decision No. 518 at 5
(1989) (litigation must be "realistically contemplated"). On the other hand, this office has
determined that ifan individual publicly threatens to bring suit against a governmental body,
but does not actually take objective steps toward filing suit, litigation is not reasonably
anticipated. See Open Records Decision No. 331 (1982).

You inform us that the submitted information is related to an inhabitants count conducted
by the city. You assert that an attorney representing the City of Harker Heights ("Harker
Heights") has contacted the city regarding a disagreement over the inhabitants count. you
further assert !hat possible litigation was discussed in a meeting of the Harker Heights
Council. However, you do not inform us that the city is a party to any pend.ing litigation.
Furthermore, you do not indicate, nor does the information reflect, that any party has taken

--- ----any-objeetive-steps-towaras-initiating-litigation-against-theGity-.-$ee-Qpen-Records-Decision
No. 361 (1983). Therefore, we find the city has not demonstratedthatlitigatioIl. was pending
or reasonably anticipated on the date it received the instant request for information.
Accordingly, the city may not withhold any portion ofthe submitted responsive information
under section 552.103 of the Government Code.

You also assert that portions ofthe submitted information are excepted from disclosure under
section 552.111 of the Government Code. Section 552.111 excepts from disclosure "an
interagency or intraagency memorandum or letter that would not be available by law to a
party in litigation with the agency." This section encompasses the attorney work product
privilege found in Rule 192.5 of the Texas Rules of Civil Procedure. City of Garland v.
Dallas Morning News, 22 S.W.3d 351, 360 (Tex. 2000); Open Records Decision No. 677
at 4-8 (2002). Rule 192.5 defines work product as
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(1) material prepared or mental impressions developed in anticipation of
litigation or for trial by or for a party or a party's representatives, including
the party's attorneys, consultants, sureties, indemnitors, insurers, employees,
or agents; or

(2) a communication made in anticipation oflitigation or for trial between a
party and the party's representatives or among a party's representatives,
including the party's attorneys, consultants, sureties, indemnitors, insurers,
employees or agents.

A governmental body seeking to withhold information under this exception bears the burden
of demonstrating that the information was created or developed for trial or in anticipation
of litigation by or for a party or a party's representative. Tex. R. Civ. P. 192.5; ORD 677
at 6-8. In order for this office to conclude that the information was made or developed in
anticipation of litigation, we must be satisfied that '

a) a reasona61e person wouIanave conclooecCffom tlie totaIitYOf111e
circumstances surrounding the investigation that there was a substantial
chance that litigation would ensue; and b) the party resisting discovery
believed in good faith that there was a substantial chance that litigation would
ensue and [created or obtained the information] for the purpose ofpreparing
for such litigation.

Nat'l Tank eo. v. Brotherton, 851 S.W.2d 193,207 (Tex. 1993). A "substantial chance" of
litigation does not mean a statistical probability, but rather "that litigation is more than
merely an abstract possibility or unwarranted fear." fd at 204; ORD 677 at 7.

Yoil claim that portions ofthe submitted information are excepted from disclosure pursuant
to the work product privilege under section 552.111. You state that the superintendent's
report at issue was created on November 17,2008, and consists ofhandwritten calculations
of city inhabitants. You assert that the city created this report in preparation for anticipated
litigation. You further state in your brief that the city did not contemplate litigation

----pertaining-to-this-matt€r-until-D€G€mb€f-1-9,2008.-1'hus,w€-not€-that-th€-informati0n-at~------1

issue was created prior to the date the city contemplated litigation. Therefore, because you
have failed to demonstrate that the city anticipated litigation on the date that the
communication was created, we find that you have failed to demonstrate that the work
product privilege is applicable to any portion of the informa;tion at issue. See
Tex.R.Civ.P. 192.5. Therefore, we conclude that the city may not withhold any of the
remaining information on the basis of the attorney work product privilege under
section 552.111 of the Government Code.
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We note that portions of the submitted information are subject to section 552.137 of the
Government Code. l Section 552.137 excepts from disclosure "an e-mail address of a
member ofthe public that is provided for the purpose ofcommunicating electronically with
a governmental body" unless the member ofthe public consents to its release or the e-mail
address is ofa type specifically excluded by subsection (c). Gov't Code § 552.137(a)-(c).
We have marked e-mail addresses which do not appear to be ofa type specifically excluded
by section 552.137(c). Therefore, the city must withhold the marked e-mail addresses
pursuant to section 552.137 of the Government Code, unless the city has received consent
for their release. The remaining information must be released to the requestor.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other informati~n or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more information concerning those rights and

------....r=es""'p=o=n=si15ilifies, please visit our website arlIttp:11www.oag.state:tx:us/opeID.1TIdexorl:plIp....~-----~
or call the Office of the Attorney General's Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney G~neral at (512) 475-2497.

Sincerely,

Adam Leiber
Assistant Attorney General
Open Records Division

ACLljb

-----Ref:-lD#-343385,-------~-----------------------

Enc. Submitted documents

c: Requestor
(w/o enclosures)

lThe Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 (1987), 480 (1987), 470
(1987).

------------.---.------- ----- ------ --- -- ----------._--. --
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