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Dear Ms. Chatterjee:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 343517.

The University of Texas of the Permian Basin (the "university") received a request for the
names and titles of any faculty who have sought promotion to associate professor or
professor during a specified time period who have also taken leave under the Family Medical
Leave Act ("FMLA"). The information indicates that the university does not maintain
records showing which the faculty members have sought promotion to associate professor
or professor.1 You claim that the submitted information is excepted from disclosure under
sections 552.101 and 552.103 ofthe Government Code. We have considered the exceptions
you claim and reviewed the submitted information.

Section 552.103 of the Government Code provides in part:

lWe note that Act does not require a governmental body to release infonnation that did not eXIst when
it received a request, create responsive infonnation, or obtain infonnation that is not held by the governmental
body or on its behalf. See Bean. Opportunities Dev. Corp. v. Bustamante, 562 S.W.2d 266 (Tex. Civ.
App.-San Antonio 1978, writ dism'd); Open Records Decision Nos. 605 at2 (1992), 534 at 2-3 (1989),518
at 3 (1989),452 at 3 (1986),362 at 2 (1983).

POST OFFICE Box 12548, AUSTIN, TEXAS 78711-2548 TEL:(512)463-2100 WWW.OAG.STATE.TX.US

All Eqllal Employmellt Opporttlllity Employer. Prill ted all Recycled Paper



Ms. Neera Chatterjee - Page 2

(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person's office or employment, is or may be a party.

(c) Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure
under Subsection (a) only ifthe litigation is pending or reasonably anticipated
on the date that the requestor applies to the officer for public information for
access to or duplication of the information.

Gov't Code § 552.103(a), (c). The university has the burden ofproviding relevant facts and
documents to show that the section 552.103(a)' exception is applicable in a particular
situation. The test for meeting this burden is a showing that (1) litigation was pending or
reasonably anticipated on the date of the university's receipt of the request, and (2) the
information at issue is related to that litigation. Univ. ofTex. Law Sch. v. Tex. Legal Found.,
958 S.W.2d 479, 481 (Tex. App.-Austin 1997, no pet.); Heardv. Houston Post Co., 684
S.W.2d 210,212 (Tex. App.-Houston [1st Dist.] 1984, writ refd n.r.e.); Open Records
Decision No. 551 at 4 (1990). The university must meet both prongs of this test for
information to be excepted under section 552.103(a).

To establish litigation is reasonably anticipated, a governmental body must provide this
office "concrete evidence showing that the claim that litigation may ensue is more than mere
conjecture." Open Records Decision No. 452 at 4 (1986). Whether litigation is reasonably
anticipated must be determined on a case-by-case basis. Id. Concrete evidence to support
a claimthat litigation is reasonably anticipated may include, for example, the governmental
body's receipt of a letter containing a specific threat to sue the governmental body from an
attorney for a potential opposing party. Open Records Decision No. 555 (1990); see Open
Records Decision No. 518 at 5 (1989) (litigation must be "realistically contemplated"). On
the other hand, this office has determined that ifan individual publicly threatens to bring suit
against a governmental body, but does not actually take objective steps toward filing suit,
litigation is not reasonably anticipated. See Open Records DecisionNo. 331 (1982). Further,
the fact that a potential opposing party has hired an attorney who makes a request for
information does not establish that litigation is reasonably anticipated. Open Records
Decision No. 361 (1983).

You contend the university anticipated litigation on the day it received the instant request for .
information from the requestor because he apparently had hired an attorney. However, as
previously stated, the fact that a party has hired an attorney is insufficient to show that
litigation is reasonably anticipated. Id. You further state that in a March 9, 2009 e-mail, the
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requestor references a meeting with a law firm concerning his promotion. You also state that
in a March 12, 2009 e-mail, the requestor requested the "cont.act information of the
individual established to accept service on behalfof [the university]." However, because the
university received these e-mails after the date of its receipt of the request for information,
you have not demonstrated the requestor had taken concrete steps towards litigation at the
time of the university's receipt of the instant request. Thus, we find you have failed to
establish the university reasonably anticipated litigation when it received this request for
information. Accordingly, we conclude none ofthe submitted information may be withheld
under section 552.103.

Next, you contend that the information you have marked is confidential under the doctrines
of constitutional and common-law privacy. Section 552.101 of the Government Code
excepts from disclosure "information considered to be confidential by law, either
constitutional, statutory, or by judicial decision." Gov't Code § 552.101. Section 552.101
encompasses constitutional and common-lawprivacy. Constitutional privacy consists oftwo
interrelated types ofprivacy: (1) the right to make certain kinds ofdecisions independently;
and (2) an individual's interest in'avoiding disclosure of personal matters. Open Records
DecisionNo. 455 at4 (1987). The firsttype protects an individual's autonomywithin "zones
of privacy," which include matters related to marriage, procreation, contraception, family
relationships, and child rearing and education; Id. The second type ofconstitutional privacy
requires a balancing between the individual's privacy interests and the public's need to know
information ofpublic concern. Id. The scope ofin:(ormation protected under constitutional
privacy is narrower than that under the common-law doctrine of privacy; the information
must concern the "most intimate aspects ofhuman affairs." Id. at 5 (citing Ramie v. City of
Hedwig Village, 765 F.2d 490 (5th Cir. 1985)). \

Common-law privacy, protects information. that is (1) highly intimate or embarrassing, such
that its release would be highly objectionable to a reasonable person, and (2) not oflegitimate
concern to the public. See Indus. Found v. Tex. Indus. Accident Ed, 540 S.W.2d 668, 685
(Tex. 1976). The types of information considered intimate and embarrassing by the Texas
Supreme Court in Industrial Foundation include information relating to sexual assault,
pregnancy, mental or physical abuse in the workplace, illegitimate children, psychiatric
treatment of mental disorders, attempted suicide, and injuries to sexual organs. Id at 683.
To demonstrate the applicability of common-law privacy, both prongs of this test must be
established. Id. at 681-82.

Upon review of the submitted information, we conclude that none of the information you
have marked comes within one of the constitutional zones of privacy or involves the most
intimate aspects ofhuman affairs. Therefore, the marked information may not be withheld
under section 552.101 on the basis ofconstitutional privacy. Additionally, we find that the
marked information is not intimate or embarrassing and is a matter of legitimate public
interest. Open Records Decision No. 336 at 2 (1982) (names ofemployees ofgovernmental
bodies taking sick leave and dates of sick leave taken not private). Thus, the marked
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information is not confidential under common-law privacy, and the university may not
withhold it under section 552.101 ofthe Government Code on that ground. As you raise no
further exceptions against the disclosure of the submitted information, it must be released'
to the requestor.

This letter ruling is limited to the particular information at issue in this request andJimited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more information concerning those rights and
responsibilities, please visit our website at http://W-WW.oag.state.tx.us/openlindex orl.php,
or call the Office of the Attorney General's Open Government Hotline, toll free,
at (877) 673.:.6839. Questions concerning the allowable charges for providing public'
information under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General at (512) 475-2497.

Sincerely,

~~
Laura E. Ream
Assistant Attorney General
Open Records Division

LER/dls
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