ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

‘May 19, 2009

Ms. Julie Renken
County Attorney
Washington County

100 East Main, Suite 200

"I"IO"”)

Drcnucun, Texas 77833

Dear Ms. Renken:

- OR2009-06820 -

You ask whether certain information is stbject to recjuired pliblic disclosure ‘underv the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 343469.

The Washington County Emergency Medical Services (“EMS”)received a request for the - e

personnel file of a named paramedic. You claim that the requested information is excepted

from disclosure under section 552.103 of the Government Code. We have con31dered the

exception you claim and reviewed the submitted information.

Initially, we note the submitted information includes documents that are subject to
section 552.022 of the Government Code. Section 552.022 provides, in relevant part:

(a) the following categories of information are public information and not -
excepted from required disclosure under this chapter unless they are expressly
confidential under other law:

(1) a completed report, audit, evaluation, or investigation made of,
for, or by a governmental body, except as prov1ded by
Section 552 108[.]

PosT OFFICE BOoX 12548, AUSTIN, TEXAS78711-2548 TEL:(512)463-2100 WWW.OAG.STATE.TX.US
An Equal Employment Opportunity Employer - Printed on Recycled Paper




Ms. Julie Renken - Page 2

Gov’t Code § 552.022(a)(1). The submitted information contains completed evaluations
and incident reports made for and by EMS, which are expressly public under
section 552.022(a)(1). Although you claim the submitted information is excepted from

disclosure under section 552.103 of the Government Code, we note this exception to .

disclosure is a discretionary exception under the Act that does not constitute “other law” for
purposes of section 552.022." Thus, EMS may not withhold the information subject to
section 552.022, which we have marked, under section 552.103 of the Government Code.
As you have claimed no other exceptions to disclosure for this information, it must be
released. ' ‘

We next address your claim under section 552.103 of the Government Code for the
information not subject to section 552.022. Section 552.103 provides in part:

(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or

employee of the state or a political subdivision, as a consequence of the

___person’s office or employment, is or may beaparty. .

(c) Information relating to litigation involving a governmental body or-an

officer. or employee of a governmental body is excepted from disclosure

under Subsection (a) only ifthe litigation is pending or reasonably anticipated

on the date that the requestor applies to the officer for public information for
] raccess to or duphcat1on of the 1nformat10n

1d. §552.1 03(a) (c). EMS has the burden of providing relevant facts and documents to show

that_the section_552.103(a)_exception is applicable in a particular situation. The test for

meeting this burden is a showing that (1) litigation is pending or reasonably anticipated on

the date the governmental body receives the request for information, and (2) the information
at issue is related to that litigation. See Thomas v. Cornyn, 71 S.W.3d 473, 487 (Tex.App.-

Austin2002;no-pet)-Tniv—of-Tex—Eaw-Sch—v—Tex—Legal-Found-958-S-W-2d-479;-481

(Tex.App.-Austin 1997, no pet.); Heard v. Houston Post Co., 684 S. w.2d 210, 212

(Tex.App.-Houston [1% Dist.] 1984, writ ref’d n.r.e.); Open Records Decision No. 5 51at4

'Discretionary exceptions are intended to protect only the interests of the governmental body, as
distinct from exceptions which are intended to protect information deemed confidential by law or which
implicates the interests of third parties. See Dallas Area Rapid Transit v. Dallas Morning News, 4
S.W.3d 469,475-76 (Tex. App.—Dallas 1999, no pet.) (governmental body may waive section 552.103); Open

Records Decision No. 665 at 2 n.5 (2000) (discretionary exceptions generally). Discretionary exceptions,

therefore, do not constitute “other law” that makes information confidential.
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(1990). EMS must meet both prongs of this test for information to be excepted under
section 552.103(a).

You state the information at issue relates to an ongoing criminal prosecution by the

Washington County attorney (the “county attorney”) in a cause styled 08-560. We note,
however, that EMS is not a party to this litigation. See Gov’t Code § 552.103(a); Open
Records Decision No. 575 at 2 (1990) (stating that predecessor to section 552.103 only
applies when governmental body is party to litigation). In such a situation, we require an
affirmative representation from the governmental body with the litigation interest that the
governmental body wants the information at issue withheld from disclosure under

_section 552.103. In this instance, the county attorney has informed us that the State of Texas, .

by and through the county attorney, is involved in the pending prosecution of the requestor’s
client for driving while intoxicated. The county attorney further states that it wants the
information at issue withheld because it pertains to the pending prosecution. The county
attorney informs us that the named paramedic drew blood from the requestor’s client as part
ofthe investigation of the incident being prosecuted. Based on these representations, and our

review, we agree that EMS may withhold the information not subject to section 552:022
__pursuant to section 552.103 of the Government Code.

However, once information has been obtained by all parties to the litigation through

discovery or otherwise, no section 552.103(a) interest exists with respect to that information.

OpenRecords Decision Nos: 349 (1982),320 (1982): Thus; informationthat haseither been
obtained from or provided to all other parties in the anticipated litigation is not excepted
from disclosure under section 552.103(a), and it must be disclosed. Further, the applicability
of section 552.103(a) ends once the litigation has been concluded or is no longer realistically

antlclpated Attorney General Op1n1on MW 575 (1982) Open Records Dec151on No 350 ‘

©(1982).

In summary, the completed evaluations and 1n01dent reports, ‘which we have marked, must

be released pursuant to section 552. 022(a)(1) of the Government Code. The information not

subject to sectlon 552.022 may be withheld pursuant to section 552.103 of the Government
Code.

This letter ruling is limited to the particular information at issue in this request and limited -

to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,

at (877) 673-6839. Questions concerning the allowable charges for providing public
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information under the Act must be directed to the Cost Rules Administrator of the Ofﬁce of
the Attorney General at (512) 475-2497. '

Sincerely,

Tamara Wilcox

Assistant Attorney General
Open Records Division
TW/eeg

Ref:  ID# 343469

Enc. - Submitted documents

ot Requestor
(w/o enclosures)




