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.May 19,2009

ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

Ms. Julie Renken
County Attorney
Washington County
100 East Main, Suite200
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Dear Ms. Renken:

You ask whether certain information is subject to required public disclosure under .the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 343469.

The Washington County EmergencyMedical Services ("EMS") received a request for the
personnel file ofa named paramedic. You claim that the requested information is excepted
from disclosure under section 552.103 of the Government Code. We have considered the
exceptioriy'ori cIairi.laridreviewed the s1.1b.l11ittediriforrilatiol1.
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Initially, we note the submitted informatio,n includes documents that are subject to
_______s_ection 552.022 of the Government Code. Section 552.022 provides, in relevant p=arto.=...: j

(a) the following categories of information are public information and not
excepted from required disclosure underthis chapter unless they are expressly
confidential under other law:

(1) a completedreport, audit~ evaluation, or investigation made of,
. for, or by a governmental body, except as provided by
Section 552.108[.]
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Gov't Code § 552.022(a)(1). The submitted information contains completed evaluations
and incident reports made for and by EMS, which are expressly public under
section 552.022(a)(1). Although you claim the submitted information is excepted from
disclosure under section 552.103 of the Government Code, we note this exception to
disclosure is a discretionary exception under the Act that does not constitute "other law" for
purposes of section 552.022.1 ThUS, EMS may not withhold the information subjec~ to
section 552.022, which we have marked, under section 552.103 ofthe Government Code.
As you have claimed no other exceptions to disclosure for this information, it must be
released. .

We next address your claim under section 552.103 of the Government Code for the
information not subject to section 552.022. Section 552.103 provides in part:

(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political sulJdiviSion, as a cmlsequence ()f1li-;::-e---------~

___ person's office or employment,isormaybe.a par1:)'. __ ..
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officer or employee of a governmental body is excepted from disclosure
underSubsection (a) only ifthe litigation is pending or reasonably anticipated
on the date that the requestor applies to the officer for public information for
access to or duplication of the information.
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I~:~-. ~-~~~ ---~-----·--~-(crillformationrelalif1g~t6-1itigatiof1111Y(j-rving-a-gnverrunental·bodTor-an~-·-----~- ----~----~,
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!d. § 552.1 03(a), (c). EMS has the burden ofproviding relevant facts and documents to show
1-c---~~~~~that~the-section552.103(a)~excep.tiQnjs~,ap-plk~tbl~.inCl_pflrticl1larsituatioll· 'Thetest:.c'£::o-,=r~~_~~~_~.

i-- me.e.trng this burden is a showing that OJ litigation is pending or reasonably anticipated on
the date the governmental body receives the request for information, and (2) the information
at issue is related to that litigation. See Thomas v. Cornyn, 71 S.W.3d 473,487 (Tex.App.

!-------:A.-ustin~002_;no·pet-;-);-t!niv;-of-Fex-;-baw-Sch-;-v;-Fex-;-be-gal-Feund-,9~8-£.W--.-2d.41-9,48.1.-------1

(Tex.App.-Austin 1997, no pet.); Heard v. Houston Post Co., 684 S.W.2d 210, 212
(Tex.App.-Houston [1 8t Dist.] 1984, writ refd n.r.e.); Open Records Decision No. 55i at 4

'Discretionary exceptions are intended to protect only the interests of the governmental body, as
distinct from exceptions which are intended to protect information deemed confidential by law or which
implicates the interests of third parties. See Dallas Area Rapid Transit v. Dallas Morning News, 4
S.W.3d469,475-76 (Tex. App.-Dallas 1999, no pet.) (governmental body may waive section 552. 103); Open
Records Decision No. 665 at 2 n.5 (2000) (discretionary exceptions generally). Discretionary exceptions,
therefore, do not constitute "other law" that makes infonnation confidential.
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(1990). EMS must meet both prongs of this test for information to be excepted under
section 552.103(a).

You state the information at issue relates to an ongoing criminal prosecution by the
Washington County attorney (the "county attorney") in a cause styled 08-560. We note,
however, that EMS is not a party to this litigation. See Gov't Code § 552.103(a); Open
Records Decision No. 575 at 2 (1990) (stating that predecessor to section 552.103 only
applies when governmental body is party to litigation). In such a situation, we require an
affirmative representation from the governmental body with the'litigation interest that the
govermrtental ,body wants the information at issue withheld from disclosure under
section 552.103. In this instance, the county attorney has informed us that the State ofTexas,
by and through the county attorney, is involved in the pending prosecution ofthe requestor's
client for driving while intoxicated. The county attorney further states that it wants the
information at issue withheld because it pertains to the pending prosecution. The county
attorney informs us that the named paramedic drew blood from the requestor's client as part
ofthe investigation ofthe incident being prosecuted. Based on these representations, and our

~::~r~::&~:;~~~wi:el=~tng~::tionnot sllojecClo section m:022 .. 1

~~:~:~o~~~~e~~:::~i~~ct~~~ 5b5e;.~ o~~:~i~~~r:~e~Jsis~~~r:~p~~t~i~~~~ti~~r~~:~ .[
-------- -~-epen~Records-Becision-Nos;-349{1982.);-3-2.0-(-1'982)c;-'Fhus-,-information-that-has-eitherbeen---~--~ --~~[

obtained from 'or provided to all other parties in the anticipated litigation is not excepted i
from disclosureunder section 552.103(a), and it must be disclosed. Further, the applicability I

ofsection 552.1 03(a) ends once the litigation has been concluded or is no longer realistically I
anticipated. Attorney General Opinion MW-575 (1982); Open Records Decision No. 350 '

-(1982).

~~~~~~~"",In'c's""u~m",m""",,§IX,. the~c01l11Jleted evaluations and il1c:i4ent reports, which ¥Ie have marked, must
be released pursuant to section 552.022(a)(1) ofthe Government Code. The information not
subject to section 552.022 may be withheld pursuant to section 552.103 of the Government
Code.

This letter ruling is limited to the particular information at issue in this request and limited '
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsi,bilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attorney General's Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
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information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General at (512) 475-2497.

Sincerely,

Tamara Wilcox
Assistant Attorney General
Open Records Division

TW/eeg

Ref: ID# 343469

Ene. . Submitted documents

c: .. ReqllestQL..... _._ ..
(w/o enclosures)
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