
ATTORNEY GENERAL OF TEXAS
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May 20, 2009

Mr. Brett Norbraten
Open Records Attorney
Texas Department ofAging and Disability Services
P.O. Box 149030
Austin, Texas 78714-9030

0R2009-06878

Dear Mr. Norbraten:

You ask whether certain infonnation is subject to required public disclosure under the
Public Infonnation Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 344530 (DADS #2009S0LEG0053).

The Texas Department of Aging and Disability Services (the "department") received a
request for all correspondence between the department and a named state representative
pertaining to the Corpus Christi State School over a specified time period. You claim that
the submitted infonnationis excepted from disclosure under sections 552.101 and 552.103
of the Government Code. We have considered the exceptions you claim and reviewed the
submitted infonnation.

--~~-~~·-~~Initially;we-notethatthedepartmentinfonns-us-thaHt-has-previouslyprovided-the-submitted

, infOlmation to a state representative pursuant to section 552.008 ofthe Government Code.
Sectio~ 552.008 provides in part as follows:

[A] governmental body on request by an individual member, agency, or
committee of the legislature shall provide public infonnation, including
confidential infonnation, to the requesting individual member, agency, or
committee of the legislature ifthe requesting member, agency or committee
states that the public infonnation is requested under [the Act] for legislative
purposes.
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Gov't Code § 552.008(b). We note that disclosure of excepted or confidential information
to a legislator does not waive or affect the" confidentiality of the information or the right to
assert exceptions in the future regarding that information, and provides specific procedures
relating to the confidential treatment ofthe information. ld Accordingly, we will ad4ress
the department's arguments against the disclosure ofthe submitted information.

Section 552.103 of the Government Code provides:

(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person's office or employment, is or may be a party.

(c) Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure
under Subsection (a) only ifthe litigation is pending or reasonably anticipated
on the date that the requestor applies to the officer for public information for
access to or duplication of the information.

ld. § 552.103(a), (c). A governmental body has the burden ofproviding relevant facts and
documents to show that the section 552.l03(a) exception is applicable in a particular
situation. The test for meeting this burden is a showing that (1) litigation is pending or
reasonably anticipated, and (2) the information at issue is related to that litigation. Univ. of
Tex. Law Sch. v. Tex. Legal Found., 958 S.W.2d 479,481 (Tex. App.-Austin 1997, no
pet.); Heard v. Houston Post Co., 684 S.W.2d 210, 212 (Tex. App.-Houston [1st
Dist.] 1984, writ refd n.r.e.); Open Records Decision No. 551 at 4. (1990). A governmental
body must meet both prongs of this test for information to be excepted under 552.103(a).

To establish that litigation is reasonably anticipated, a governmental body must provide this
----office "concrete evioence sliowing tliafilie claim tliafliligafion may ensue is more tlian~m=e=r=e------I

conjecture." Open Records Decision No. 452 at 4 (1986). In the context of anticipated
litigation by a governmental body, the concrete evidence must at least reflect that litigation
is "realistically contemplated." See Open Records Decision No. 518 at 5 (1989); see also
Attorney General OpinionMW-575 (1982) (finding that investigatory file maybe withheld
from disclosure ifgovernmental body attorneydetermines that it shouldbe withheld pursuant
to section 552.103 and that litigation is "reasonably likely to result"). Whether litigation is
reasonably anticipated must be determined on a case-by-case basis. See ORD 452 at 4.

The department states that prior to the instant request, it was subject to action by the United
States Department of Justice ("DOJ") "under the Civil Rights of Institutionalized Persons
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Act ("CRIPA") ... by virtue ofthe Dors investigation into and report on conditions at the
Lubbock State School." The department states that, under CRIPA, the DOrs time frame for
filing a lawsuit against the department has not elapsed, and "it is likely that the DOJ will file
a lawsuit in federal court to incorporate the settlement agreement into ajudgment enforceable
by the court, as that is the DOrs usual practice in CRIPA investigations." The department
further explains that it is currently "anticipating federal CRIPA litIgation and/or settlement
negotiations with respect to the other state schools" as well. The department informs us that
on December 1, 2008, the DOJ issued a findings letter on the "Statewide CRIPA
Investigation of the Texas State Schools and Centers." The department argues that, as a
result ofthis letter, the remaining "state schools and centers now find themselves in a similar
position to the Lubbock State School[.]" In this regard, we note that the December 1,2008,
findings letter states that, ifthe DOJ and the state "are unable to reach a resolution regarding
our concerns, the [U.S] Attorney General may institute a lawsuit pursuant to CRIPA to
correct deficiencies ofthe kind identified in this letter 49 days after appropriate officials have
been notified of them." See Letter from Acting Assistant U.S. Attorney General Grace

_________ ~~Chung Becker, U.S. Deli of Justice, to Texas Governor Rick Perry_(Qec. 1, 2008),
"Statewide CRIPA investigation of the Texas State Schools and Centers"
(http://www.usdoj.gov/crt/split/documents/TexasStateSchools_findlet_12-1-08.pdf) at 60.
Based on your representations and our review, we determine that the department reasonably
anticipated litigation on the date that it received this request for information. Furthermore,
upon review ofthe information at issue, we find that the submitted information relates to the
anticipated litigation because it pertains to conditions at a state school. Accordingly, we
conclude that the department may generally withhold the submitted information pursuant to
section 552.103.

However, once information has been obtained by all parties to the litigation through
discovery or otherwise, no section 552.1 03(a) interest exists with respect to that information.
See Open Records Decision Nos. 349 (1982), 320 (1982). Thus, information that has either
been obtained from or provided to the opposing party in the anticipated litigation is not
excepted from disclosure under section 552.103(a), and must be disclosed. Further, the
applicabilityofsection 552.103(a) ends once the litigationhas been concluded. See Attorney
General Opinion MW-575 (1982); Open Records Decision No. 350 (1982). As our ruling

--~_·_·---isdisposifive,we need not address your remaining argument againsCdiscl=os=u=r=e.------~-----1

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
detennination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/openlindex orl.php,
or call the Office of the Attorney General's Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
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infonnation under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General at (512) 475-2497.

Sincerely,

I
J
Gre enderson
Ass' tant Attorney General
Open Records Division

GR/rl

Ref: ID#344530

c: Requestor
(w/o enclosures)
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