
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

May 21, 2009

Ms. CherI K. Byles
Assistant City Attorney
City ofFort Worth
1000 Throckmorton Street, 31'd Floor
Fort Worth, Texas 76102

OR2009-06959

Dear Ms. Byles:

-c-----~-c-----~~~-¥0uc-ask~whether-Gertain-inf0rmati0n-is-subjeGtA0-n;:quired-publiG-disdQsure~under-the~~-c------c------c------c--------j

- . -Piiblic Information A.cf(tne"A.ct"), -chapter 5520ftheGovernmenfCode. Your request was --
assigned ID# 343834 (Fort Worth PIR Request No. 2385-09).

The City of Fort Worth (the "city") received a request for information pertaining to a
specified accident. You claim the requested information is excepted from disclosure under
sections 552.103 and 552.137 ofthe Government Code. We have considered the exceptions
you claim and reviewed the submitted information.

______________~--InitiallY',-~o-ujnfQrm us that most ofthe requested information was the subject ofa IJrevious
request for infonnation, in response to which this office issued Open Records Letter
No. 2008-04738 (2008)., You do not indicate that there has been a change in the law, facts,
·and·circumstancesonwhichthepreviousrulingisbased~--Wethereforeconclude-that-thecity-·

, must dispose of the information previously requested and ruled upon by this office iIi the
prior ruling in accordance with Open Records Letter No. 2008-04738. See Open Records
Decision No. 673 (2001) (so long as law, facts, and circumstances on which prior ruling was
based have not changed, first type of previous determination exists where requested
information is precisely same information as was addressed in prior attorney general ruling,
ruling is addressed to same governmental body, and ruling concludes that information is or
is not excepted from disclosure). You inform us that some ofthe submitted information was
not previously ruled upon. Therefore, we will address your' arguments against disclosure of
the submitted information not previously ruled upon.

Section 552.103 ofthe Government Code provides in relevant part as follows:

POST OFFICE Box 12548, AUSTIN, TEXAS 78711-2548 TEL:(512)463-2100 WWW.OAG.STATE.TX.US

An Eqnal Employment Opportnnity Employer. Printed on Recycled Paper

I



-------Ms.Ghet4-K--;-Byles---Fage-2.-----------------------------

(a) Infonnation is excepted from [required public disclosure] if it is
infonnation relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee. of-the stateora politicalsubdivision,-as .aconsequence.oLthe._

=---==-_~---- ---~---pers6n'soffice--6r-empI6ymelit~-ison.nay15(nfparty.

(c) Infonnation relating to litigation involving a governmental body or an
.-- --- -------officer-or-employee-of- a-govemmentalbody~is-excepted-frQm-disclosure- .- - - ­

under Subsection (a) onlyifthe litigation is pending or reasonably anticipated
on the date that the requestor applies to the officer for public infonnation for
access to or duplication of the infonnation.

Gov't Code § 552.103(a), (c). The governmental body has the burden ofproviding relevant
facts and documents to show that the section 552.l03(a) exception is applicable in a
particular situation. The test for meeting this burden is a showing that (l) litigation is
pending or reasonably antieipated on the date-thegovernmentalbody-receivedthe-request,- --- - -- ----­

. and (2)theinfonnation at issue is related to that litigation. Univ.ofTex; Law Sch. v. Tex.
Legal Found., 958 S.W.2d 479,481 (Tex. App.-Austin 1997, no pet.); Heard v. Houston

~~-----'-----'~--Po:st-ev-:;-684-S-;-W-:2d~2t0;-2t2-(Tex;A-pp. Houston-[-lst-Bist-]-1984;-wrihef-d~~r;-e~);---------~

.. Open-RecordsDecision No. 551-atA (i990)~'fhecitYmustmeet-both prongs oftills test for .
infonnation to be excepted under 552.103(a).

To establish that litigation is reasonably anticipated, a governmental body must provide this
office "concrete evidence showing that the claim that litigation may ensue is more than mere
conjecture." Open Records Decision No. 452 at 4 (1986). Whether litigation is reasonably
anticipated must be detennined on a case-by-case basis. Id. In Open Records Decision "I

No. 638 (1996), this office stated that a governmental body has met its burden of showing "
--- - - - - -------that--litigatiQn-is-reasQnably-anticipated-when--it-received-a-notice-of-claim-Ietter-and-the------------_I

governmental body represents that the notice of claim letter is in compliance with the-
requirements ofthe Texas Tort Claims Act ("TTCA"), chapter 101 ofthe Civil Practice and

-"Remedfes Code, or an applicable-iiiuhicipar-otCliiiaiice. Ifag6Vern:tfientalb6dyddes-not"-·
make this representation, the claim letter is a factor that this office will consider in
detennining whether a governmental body has established that litigation is reasonably
anticipated based on the totality of the circumstances.

You state the city reasonably anticipates litigation concerning the accident specified in the
request. You also provide documentation showing that, prior to the city's receipt of the
present request, the individual involved in the specified accident filed a notice of claim
against the city and submitted a demand letter for payment pertaining to her alleged injuries.
We note, however, that you have not represented that this notice of claim meets the
requirements of the TTCA. Therefore, we will only consider the claim as a factor in
detennining whether the city reasonably anticipated litigation over the incident in question.
Based on your representations, our review ofthe submitted infonnation, and the totality of



This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

---Ms.-Che:d-K.-B;~l1es~Eage 3,---------------------------

the circumstances, we agree that litigation was reasonably anticipated on the date the request
was received. We also conclude that the remaining submitted information relates to the
anticipated litigation for the purposes of section 552.103. -

----- ---- ----~·--We-note~however;tlre-opposingpany itnhe-antic1pated litigation appears-to have-already--------.-------­
seen or had access to some ofthe remaining suomittea-information. _The purpose of
section 552.103 is to enable a governmental body to protectits position in litigation by
forcing parties to obtain information that is related to litigation through discoveryprocedures.
See ORD 551 at 4-5. If the opposing party has seen or had access to information that is

- - -- -- --related-to thelitigation,through-disco:very--or otherwise, then there -is no-interest in----- --- -. -- ­
withholding such information from public disclosure under section 552.103. See Open
Records Decision Nos. 349 (1982), 320 (1982). Thus, the information the opposing
party has seen or to which she has already had access to may not be withheld under
section 552.103. Otherwise, the city may withhold the remaining submitted information
under section 552.103. Further, the applicability of section 552.103(a) ends once the

_________li=tigationhas concluded or is no longer anticipated. See Attorney General Opinion MW-575
(1982); see also Open Records Decision No. 350 (1982).

In·summary, the city must dispose of the information previouslyrequested and ruled upon­
by this office in the prior ruling in accordance with Open Records Letter No. 2008-04738.

!
-----...------...-----...------'The-citymaywithho!d-thelemaining-information-that-the-opposingpartychas-not-seen-or-had------~i...... ~~f~:~:~e:::;~!~~::~~~=::~~~~~s ourrulIDi is dispositive, We I

I
This ruling triggers important deadlines regarding the rights and responsibilities of the I

-o---------------go:vemmental-body-and-ofthe-requestor.-Eor-moreinformation-concerning-those-rights-and.------ J
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index or1.php,
or call the Office of the Attorney General's Open Government Hotline, toll free,
at (877) ·673.:6839.- -Questions· concerning the--allbwabkchargesforproviding-public
information under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General at (512) 475-2497.

a;~
Amy L.S. Shipp
Assistant Attorney General
Open Records Division
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-----~Ms.-Ched-K.-By:les-~-Eage-4~--------------------------

Ref: ID# 343834

Ene. Submitted documents

----------- -----cc:--;--ReCrllestbr------~------------------------------------------------------------------

(w/o enclosures)

--- --- ---- - -- -------- ----- ----- - --
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