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Dear Mr. Magnuson: .

You aslcwhether certain information is subject to required public disclosme under the
Public Inforn1ation Act (the "Act"), chapter 552 ofthe GovenU11ent Code. Yom request was

~'----'----'----~~.__=as=si'gnedJD1r343722.__ __ _ _ __ ____u u _

The City of Mansfield Police Depmiment (the "department") received a request for animal
control infonnation pertaining to a specified address. You claim that the submitted
infonnation is excepted from disclosme under section 55i.108 of the Govenunent Code. l

We have considered the exceptions you claim m1d reviewed the submitted information.

Section 552.1 08(a)(l) ofthe Government Code excepts from disclosme "[i]nforn1ation held
by a law enforcement agency or prosecutor that deals with the detection, investigation, or

-·-------prosecntion-of-crime-[i:f]-release-of-the-information-would--interfere-with-the-deteetion,
investigation, orprosecution ofcrime." See Gov't Code §§ 552.108(a)(1), 552.301(e)(1)(A);
see also Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977). A govenunental body claiming
sectlol155if08nmst i:easomtbly- explalnh()wai1.dwhy the releaseoftJ.1ereqi:.lesfed
infonnation would interfere with law enforcement. See iel. We note that the submitted
infOlmation includes a citation, which we have mm·ked. Because a copy ofthe citation has
been provided to the individual who was cited, we find that release of the citation will not

'You also claim thatthe requested inf01111ation is protected under the attorney-client privilege based
on Texas Rule of Evidence 503 and lU1der the attorney work product privilege based on Texas Rule of Civil
Procedme 192.5. In this instance, however, because the information at issue is not subject to section 552.022
of the Govel11l11ent Code, the inf01111ation is properly addressed here lU1der section 552.107, rather than
rule 503, and section 552.111, rather than rule 192.5. Open Records Decision No. 676 at 3 (2002); see also
Gov't Code § 552.022 (listing categ<)ries of inf01111ation that are expressly public lU1der the Act and must be
released mlless confidentialmlder "other law''): ,As such, we address yom argmuents related to the
att0111ey-client privilege lU1der section 552.107 and the attorney work product privilege lU1der section 552.111.
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interfere with the detection, investigation, or prosecution of crime. See Gov't Code I

§ 552.108(a)(1). Therefore, the department may not withhold the citation lmde;r I

section 552.1 08(a)(1 ). You state that the remaining infonnation relates to an open criminal i

investigation. Based onthis representation, we concludethatthereleaseofthis infol1.natiOll J
~- - --- ---- - --- -----would-interfeiewit111lie-defecfioll, -iliVestigati6n,--6r-proseciItlbh -ofcrime:- -See-Houston --- - ---- '-::';':"-l

Chronicle Publ'g Co. v. City of Houstoli, 531 S.W.2d 177 (Tex. App.-Houston [14th I'

Dist.] 1975), writref'd n.r.e., 536 S.W.2d 559 (Tex. 1976) (court delineates law enforcement
interests that are present in active cases).

-Sectiell552-~-1-08-doesnotexcept-fromdisclosure "basic information about an an.-estedpersoIl,
an arrest, or a crime." Gov't Code § 552.1 08(c). Section 552.1 08(c) refers to the basic front
page information held to be public in Houston Chronicle. See 531 S.W.2d at 186-88. You
must release basic infonnation, including a detailed description of the offense, even if the
infonnation does not literally appear on the front page of an offense or arrest repOli."See
Open Records Decision No. 127 at 3-4 (1976) (smmnarizing types ofinfomlation deemed

+-- public by-Houston Chronicle).. Thus, with the exception ofbasic infonnatiQl1 and the marked
citation, you may withhold the submitted infomlationlmder section 552.108(a)(1).2

Although basic information and the submitted citation are not excepted under
section 552.108 ofthe Government Code, we will consider whether any of this infonnation

r---,--------:------:---~l~·s-e=x=e=e=pte<i:--.ftom dts~1(JslTreLll1der-sections-5-52-:-l07-or--S?-2-:-a-1-;-When~asserting-th~:------:-------:-----"

attomey-client privilege, a governmental body has the burden of providing the necess~ry

facts to demonstrate the elements of the privilege in order to withhold the infOlTI1ation at
issue. See Open Records Decision No. 676 at 6-7. First, a govemmental bodymust
demonstrate that the information constitutes or documents a communication. fd. at 7.
Second, the commlmlcation must have been made "for the purpose of facilitating the
rendition of professional legal services" to the client govenllnental body. See _Tex.R.I
Evid. 503(b)(1). The privilege does not apply when an attomey or representative is involved I
in some capacity other than that ofproviding or facilitating professional legal services to the

--------------client-gevenllnental-oeay-;--See-In-1"e-T'e"y-c-f'ar-mer-s-Ins.--ExGh.,-9-90-S.W.2d-33J,-3AO-(-1'ex.-------- J
App.-Texarkana 1999, orig. proceeding) (attomey-clientprivilege does not apply ifattomey
acting in capacity other than that of attomey). Third, the privilege applies only to
comrl'llll'licatlonsbe1:Weell or among clieiits, .cliellt -repfeselitatives,Tawyers,aild lawyer
representatives. See Tex. R. Evid. 503(b)(1)(A)-(E). Thus, a govemmental body must
infonnthis office of the identities and capacities of the individuals to whom each

2We note the information being released includes the requestor's Texas motor vehicle record
information, which would ordinarily be withheld imder section 552.130 of the Government Code. However,
because this infonnation belongs to the requestor, it may not be withheld in this instance. See Gov't Code
§ 552.023(a) (person or person's authorized representative has special right of access, beyond right ofgeneral
public, to infOlmation held by governmental body that relates to person and is protected fi.-om public disclosure
by laws intended to protect person's privacy interests); Open Records Decision No. 481 at 4 (1987) (privacy
theories not implicated when.individual asks govemmental body to provide him with infonnation concerning
himself). If the department receives another request for this particular inforn1ation fr0111 a different requestor,
then the department should again seek a decision fr0111 this office.
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conummication at issue has been made. La~~lij{~itl~ attomey-client privilege applies only to
a confidential cOlllinunication, id. 503(b)(1), meaning it was "not intended to be disclosed
to third persons other than those to whom disclosure is made in furtherance ofthe rendition
ofprofessional legal services to the clienLor those reasQIJ....ably ]l~Qes...s.ary for th_~ tn!Jllimi§_~iQ!1

------------ -------of-the-eoi1:iti1unicatiOil:"--Id.' '503(a){5):--Whether-a-conummicatiOlT111eets-thisdefinition-- - -----1
depends on the intent ofthe partIes 1l1volved at the time the information was con1l11Unicated. ----
See Osborne v. Johnson, 954 S.W.2d 180, 184 (Tex. App.-'Waco 1997, no writ).
Moreover, because the client may elect to waive the privilege at any time, a govenunental
body must explain that the confidentiality ofa communication has been maintained. ,Section

-552.1-07{-1)generally-excepts an entire conu11l1l1icationthat is demonstrated to he_protected-I,
bythe attomey-client privilege unless otherwise wa~vedby the governmental body. See Huie
v. DeShazo, 922 S.W.2d 920,923 (Tex. 1996)(privilege extends to entire communication,
including facts contained therein). ' ',.

In this instance, although you generally assert that the remaining infonnation is excepted
from disclosure purSl.la11t to the attomey-client privilege, you have not provided any

___ - __ - I

We timl now to section 552.111 to address your claim that the remaining infonnation at issue
is protected as attorney work product. Section 552.111 of the Govenunent Code
encompasses the attomey work product privilege found in Rule 192.5 ofthe Texas Rules of
Civil Procedure. CityofGarlandv. Dallas Morning News, 22 S.W.3d351, 360 (Tex. 2000);
Open Records Decision No. 677 at 4-8 (2002). Rule 192.5 defines work product as

arguments demonstrating how any of the submitted infonnation constitutes confidential I
---colTIlmmicationsbetween-privileged parties made for-the purpose offacilitatingthe rendition -.'-'-~-"-J"-_'

ofprofessional legal services. See Gov't Code §552.301 (e)(l)(A) (govenunental bodymust _
explain how claimed exception to disclosure applies).' Thus, we find you have failed to

---~---estab1ishe-thaHhe-attomeY'''c1ient-privilege-is-appheable-te-the-rerl:1aining-infElflnat-ion::-. ------:c--~'-~-

~fc::=~~~:b~~~ftheremaIDIDg inforniationl1l'YbeWitIili01diliJder section 552.107 I

I

I

(1) material prepared or mental impressions developed in anticipation of
litigation or for trial by or for a party or a pmiy' s representatives, including

'the'pmtY's-atto11ieys,-COl1.S11Itcults;sllretles,indenuutors;insurers;"employees,
or agents; or

(2) a cOlllinunication made in anticipation of litigation or for trial between a
party and the paliy's representatives or among a party's representatives,
including the party's attomeys, consultmlts, sureties, inderllilitors, insurers,
employees or agents.

A govenunental body seeking to withhold infonnation under this exception bears the burden
of demonstrating that the information was created or developed for trial or in anticipation
of litigation by or for a party or a pmiy's representative. Tex. R. Civ. P. 192.5; ORD 677
at 6-8. In order for tlus office to conclude that the infonnation was made or developed in
anticipation of litigation, we must be satisfied that

• J. ,i ..

--------------------------------------- --------------------- -------- ---- -- - ------1



This letter ruling is limited to the particularinfonnation at issue in this request mld limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
detennination regarding any other infonnation or any other circulllstances.

----Mr.-Grai-g-MagnusGn---~age-4.----------------------------

a) a reasonable person would have concluded from the totality of the
circumstances sUlTolmding the investigation that there was a substantial
chance that litigation would ensue; and b) the pmiy resisting discovery
believedin good faith thatthere_wasa_suhslmltiaLcllance thatJitigatimlWQJJld .

------- ---,-- ---------- ---ehSlle-ahClTcreated onjbtairtedthe lfiformationJforihe-pmpose-ofpreparing-------- ------ --

for such litigation.

Nat'l Tank Co. v. Brotherton, 851 S.W.2d 193, 207 (Tex. 1993). A "substantial chance'~ of
litigation does not mean a statistical probability, but rather "that litigation is more than

--- merelyan-abstractpossibility-orunwarranted-fear.~'-Id.at204;-ORD617 at7. -- ----

You generally assert that the remaining infonnation is privileged as attorney work product.
However, you have not provided any argmllents establishing that there was a substantial
chance that litigation would ensue when the infonnation at issue was created. See Gov't
Code § 552.301(e)(1)(A). We therefore conclude that the depmiment has failed to establish
how any- of the submitted infonnation constitutes privileged attomey work product.
Accordingly, the department may not withhold the infonnation at issue lmder
section-552;-1-11-;--------------------- ------ -- - -- -- - -- ------- -------------------

In summary, with the exception ofbasic infonnation and the marked citation, the department
---~--~I"""nay with1m-I-d-the-submitted-infonnation-under-section-5-5-2-;l08{a7(+)-of-the-Govenunent:----~~-~

Code. - - - - -- - - - - - -- - - - - - -- -

,-- I
I

This ruling triggers important deadlines regarding the rights and responsibilities of the i

gove~e.n~~lbody and ~f~he request?r. For more inf011llation concerning tl:ose rights and f

--- ~resp0nslblhtleS,f>lease-vls1t-our-webslte-at-http://-WWW-.oag.state.tx.usLopenLll1dex...-orl.php,_________1

or call the Office of the Attomey General's Open Government' Hotline, toll free, I
at (877) 673-6839. Questions concerning the allowable charges for providing public

-"iiiforiiiafioii'uiidefthe Act inllstbe'difectedto the Cost RlllesAd11linistratorofthe Office of
the Attorney General at (512) 475-2497.

Since~, /J_
/~(j--

Bob Davis
Assistant Attomey General
Open Records Division

RSD/cc

- --------------------, ---1
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