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ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

May 22, 2009

Ms. Caroline C. Jones
Public Infom1ation Officer
Texas Department of Savings and Mortgage Lending
2601 North Lamar, Suite 201
Austin, Texas 78705

Dear Ms. Jones:

--------- --~-yollasi(-whether-certainlnfoIT.natlon -is-suGjedto-i:e-qli.il:ecl p1.1GIic aTscloslu:e lmde:i~tlle- ---- -- ---- ..­
Public Information Act (the "Act"), chapter 552 ofthe Govemment Code. YouHequest was
assignedrD#-344065:

_TheTexasSavingsJmd MQrtgage LendingD~part111ent(the "depctrtl11ent")rClGeiyed aX(;Qll(;sl
for complaint and investigation infonnation pmiaining to a specified licensee. You state that
a portion ofthe requested infonnation has been released to the requestor. You claim that the

--.c--~==~=~~submittedcinformation~is~excepted=fromcdise10sure-unclel~sect10nsc-SS2--;-l01=and~§2"B'7=0f====c==ccc====c=

-------th€}-Q0¥emm€nt-G0d~We-ha¥e-Gonside];ed-the_exGeptions-you-c1aim-and-reviewed-the,-------

submitted infonnation.

lllitiaJ.ly, we note that some onIle infonnation you have su1:5miftecrto us for review is not
responsive to the instant request for infonnation because it was created after the request for
infonnation was received. This mling does not address the public availability of any
infonnation that is not responsive to the request, and the department is not required to release
this infonnation, which we have marked as non-responsive, in response to this request. See
Econ. Opportunities Dev. COlp. v. Bustamante, 562 S.W.2d 266 (Tex. App.~San

Antonio 1978, writ dism'd).

'Although you cite section 156.301 of the Finance Code for yom argmnent to withhold the submitted
information, we understand you to raise section 552.101 of the Government Code in conjlillction with
section 156.301, as tlllS is the proper exception for yom argument.
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Section 552.101 excepts from public disclosure "information considered to be confidential
by la~, either constitutional, statutory, or byjudicial decision." Gov't Code § 552.101. This
exception encompasses infonnation that other statutes make -confidential. You Taise

~__ ~~~-'s=e=ct""'-io"'--'n~5~52=.'--"-1--"-0"'---I--"'in"'---"-co"'--'n~j-"'Ul""1~ct""-'io"-"n=--w--'--'---=--'it""hcC::s~ec~t~io~n~15~6~.=_3O~l~~of~t~h~e~F~i~n~ar~lc~e:...:C=_o~d~e::.:......:C:::::l~la::J:p~te~r'--'I=--::5~6:...:0~f:......~~~~~
the Finance Code is also known as the Mortgage Broker License Act. See Fin. Code
§ 156.001. Section 156.301 provides in pali:

(a) The [savings and 10an]cOlllillissioner may conduct inspections of a
person licensed ullderthischapter as the cOlllinissionerdetennines necessary
to determine whether the person is complying with this chapter and
applicable rules. The inspections may include inspection of the books,
records, documents, operations, and facilities ofthe person and access to any
documents required under rules adopted lmder this chapter. The
commissioner may share evidence of criminal activity gathered during an

_~ ~~__~inspectiQn~Ql:in:uestigation-w:ith.aD.cy-state-oLfederaUa.w_enforc_emenLag.enc~.--"---------

c-----~-C~~-C(Dr()frtlre~signeQ~wtitte1"n~omplaint~ofTpersol1~c-tlIeTommissiol1er-shan--~------- _c__~_~_cc_~ c~_

investigate the actions and records of a person licensed under this chapter if
the complaint, or the complaint and documentary or other evidence presented

_____ilLconnection __withJhe__ compJaint, _pmyi_de.~ __ Ieas()n<l1:>lY_G.aJ.!S~, .Il1J~

commissioner, before cOlllinencing an investigation, shall notify a mOligage
_bI'QkerQIJ9~n()Jfi~_erinV\lriti12g Ofthe C;Oll1PIaint and that the commissioner

intends to investigate the matter.

(c) Forreasonable cause, the commissioner-at anytime may investigate a
person licensed under this chapter to detennine whether the person is
complying with this chapter and applicable rules. I

___ ~~=c=_~=c~=_=~~~_===_~~~=_~~==cC=c===----------- ------I

_~~~~~~~~_m Information obtained by the cOlllinissioner during an inspection or an
investigation is confidentiallmless disclosure ofthe information is pennitted
or required by other law.

IeZ. § 156.301(a)-(c), (f). You claim that the investigative file pOliions of the submitted
infonnation, which you have marked, are confidential under section 156.301(f) . You do not
inform this office, and we are not otherwise aware, of any law that would permit or require
the depaliment to release any of this infonnation. Therefore, based on your arguments and
our review ofthe submitted inf0l11lation, we conclude that the depariment must withhold the
responsive information you have marked under section 552.101 in conjunction with
section 156.301(f) of the Finance Code.
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relating to the financial transaction between an individual and a governmental body is
generally intimate and embalTassing. See Open Records Decision No. 545 (1990). The
information we have marked under section 552.1 Olin conjlU1ction with common-law privacy
constitutes personal financial infonnation;Fmiher,in tIns instance we find that there is not
a legitimate public interest in the release of this infonnation. Accordingly, you must
withhold the financial infonnation that we have marked under section 552.1 Olin conjunction
with cOlmnon-law privacy. -

Section 552.101 also encompasses the doctrine ofcommon-law privacy. The common-law
right to privacy protects information that is highly intimate or embalTassing, such that its
release would be highly objectionable to a person of ordinary sensibilities, and of no
legitimate public interest. See Indus. Found v. Tex. Indus. Accident Bd., 540
S.W.2cl668,685 (Tex. 1976). This office has fOllnd that personal fillallCial infonnationnot

The remaininginfonnation also contains e-mail addresses that are excepted from disclosure
under section 552.137 of the Government Code, wInch requires a governmental body to

_______withholcLthe_e-=1l1ailaddr.e.ss_o£aJnenl.bJ:~Lo.Jthe..--general12ublic, unless the individual to whom
the e-mail address belongs has affinnatively consented to its public disclosure. See Gov't

·~~-~~-elyde~§~5·52:-t3'7·CbJ:_·You-donotinform~us·that··the·owners·oHhee'"mail-addresses·ahssue~·------·~·--·~·-~.

have affinnatively consented to their release. Therefore, the depaliment must withhold the
e-mail addressesyouhavemarked.aswellasthosewehavemarked.lU1der section 552.137.

Finally, you ask this office to issue a previous detennination pennitting the department to
withholdinfonnationobtained by tl1edepaliment during an illspectionor investigation into
a lice~~e~- lllldel' -sec-tion55i.iolo:f-tlle-Qovemlnent -Code-in conjl.l11dfonwitll
section 156.301(f)ofthe Finance Code without requesting a ruling from this office. We
decline to issue such.aprevious .detenninationatthis.time....Accordingly,. this Jetter mling.is
limited to the particular records at issue in this r,equest and limited to the facts as presented
to us; therefore, this mling must not be relied upon as aprevious detennination regarding ally

~·~-~==~-~otl1errecorcls oran:y=otlTercircumstal1ces~-~==c=-==c.==--

In summary, this mling does not address the public availability of infomlation that is not
responsive to the instant request for infonnation. The department must withhold the
responsive infonnation you have marked under section 552.101 in conjunction witli------­
section 156.301(f) of the Finance Code. The depaliment must also withhold the e-mail
addresses you have marked, as well as those we have marked, under section 552.137 of the
Government Code. As you raise no other exceptions to disclosure, the remaining
infonnation must be released.

This letter mling is limited to the particular infonnation at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding ally other information or any other circumstances.
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This mling triggers impOliant deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more infonnation conceming those rights and
responsibIlities, please visit our website at http://WW\v.oag.state.tx:us/open/index orl.php,
or Gall the Qffice of the Attorney General's Open Government Hotline, toll free,
at (877) 673-6839. Q'uestions concerning the al1crwable thargesfor providillg pnblic
infonnation under the Act must be directed to the Cost Rules Administrator ofthe Officeof~---~-­
the Attomey General at (512) 475-2497.

Sincerely,

.1Zv-f2
Bob Davis
Assistant Attorney General
Open Records Division

RSD/cc.

Ref: ID# 344065

Ene. Submitted docmnents

cc: Requestor
.(vi/a eliCl6sures)
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