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ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

May 26, 2009

Mr. Samuel J. Aguirre
Assistant City Attorney
City of San Marcos

630 East Hopkins

San Marcos, Texas 78666

OR2009-07066

Dear Mr. Aguirre:

| You ask whether certain information is subject to required public disclosure under the
~ Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was

assigned ID# 342675.

The San Marcos Police Department (the “department”) received a request from the Texas
- Department of Family and Protective Services (“DFPS”) for all police records pertaining to
- anamed individual. You claim that the submitted information is excepted from disclosure
under section 552.101 of the Government Code. We have considered the exception you
claim and reviewed the submitted information.

Initially, we must address the department’s obligations under section 552.301 of the
Government Code, which prescribes the procedures that a governmental body must follow
in asking this office to decide whether requested information is excepted from public
disclosure. Pursuantto section 552.301(e), a governmental body is required to submit to this
office within fifteen business days of receiving the request (1) general written comments

_ stating the reasons why the stated exceptions apply that would allow the informationto be

withheld, (2) a copy of the written request for information, (3) a signed statement or
sufficient evidence showing the date the governmental body received the written request, and
(4) a copy of the specific information requested or representative samples, labeled to indicate
which exceptions apply to which parts of the documents. See Gov’t Code § 552.301(e). You
state the department received the request on March 4, 2009. Thus, the fifteen-day deadline
was March 25, 2009. However, the department did not submit the information at issue until
April 15, 2009. Thus, the department failed to comply with the procedural requirements
mandated by section 552.301. '

A governmental body’s failure to comply with the procedural requirements of
section 552.301 results in the legal presumption that the requested information is public and
must be released unless the governmental body demonstrates a compelling reason to
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withhold the information from disclosure. See id. § 552.302; Hancock v. State Bd. Of Ins.,
797 S.W.2d 379, 381-82 (Tex. App.—Austin 1990, no writ) (governmental body must make
compelling demonstration to overcome presumption of openness pursuant to statutory
predecessor to section 552.302); Open Records Decision No. 319 (1982). Because
section 552.101 can provide a compelling reason to withhold information, we will address
your arguments against disclosure of this information.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.”
Gov’t Code § 552.101. This section encompasses information protected by other statutes,
such as section 58.007 of the Family Code. Section 58.007 makes confidential the law
enforcement records of a juvenile who, on or after September 1, 1997, engaged in delinquent
conduct or conduct indicating a need for supervision. See Fam. Code § 51.03 (defining
“delinquent conduct” and “conduct indicating a need for supervision”). The relevant
language of section 58.007(c) reads as follows: '

(¢) Exceptasprovided by Subsection(d); lawenforcement records-and files
concerning a child and information stored, by electronic means or otherwise,
concerning the child from which a record or file could be generated may not -
be disclosed to the public and shall be:

(1) if maintained on paper or microfilm, kept separate from adult
files and records;

(2) if maintained electronically in the same computer system as
records or files relating to adults, be accessible under controls that are
separate and distinct from controls to access electronic data
concerning adults; and ’

(3) maintained on a local basis 6n1y and not sent to a central state or
federal depository, except as provided by Subchapter B.

Id. § 58.007(c). For purposes of section 58.007, “child” means a person who is ten years of . .
age or older and under seventeen years of age. See id. § 51.02(2). Here, the submitted report
identifies ajuvenile suspect alleged to have engaged in delinquent conduct that occurred after
September 1, 1997. Thus, section 58.007(c) is applicable to the submitted information. We
note, however, in this instance DFPS is the requestor. Thus, section 411.114 of the
Government Code may be applicable to the submitted information.

Section 411.114 of the Government Code states in pertinent part:

(a)(2) [DFPS] shall obtain from the [Department of Public Safety (“DPS”)]
criminal history record information [“CHRI”] maintained by [DPS] that
relates to a person who is:
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(I) a person who is the subject of a report [DFPS] receives
alleging that the person has abused, neglected, or exploited a
child, an elderly person, or a person with a disability,
provided that: :

(i) the report alleges the person has engaged in
conduct that meets the statutory definition of abuse,
neglect, or exploitation under Chapter 261, Family
Code or Chapter 48, Human Resources Code; and

(ii) the person who is the subject of the report is not
also the victim of the alleged conduct].]

(4) Subject to Section 411.087, [DFPS] is entitled to:

(B) obtain from any other criminal justice agency in this state
[CHRI] maintained by that criminal justice agency that relates
to a person described by Subdivision (2) or (3).

Gov’t Code § 411.114(2)(2)(D), (4)(B).. CHRI consists of “information collected about a
person by a criminal justice agency that consists of identifiable descriptions and notations
of arrests, detentions, indictments, informations, and other formal criminal charges and their
dispositions.” See generally id. § 411.082(2). In this case, the DFPS investigator does not
state that the named individual is the subject of a report of abuse or neglect of a child, but
requests information about the named individual for purposes relating to an open DFPS case.
We note the named individual is listed as a suspéct in the submitted report, a report of
suspected child abuse. See Fam. Code § 261.001(1)(E) (definition of child abuse includes
sexual assault of a child under Penal Code section 20.011). Section 411.114 of the
Government Code allows, among other things, DFPS to obtain from a criminal justice
agency CHRI concerning an individual who is the subject of a report of abuse or neglect of
a child. Id § 411.114(a)(2), (a)(4). Thus, the requestor in this instance is authorized to
obtain CHRI from the department. Therefore, we must address the conflict between
section 58.007 of the Family Code and section 411.114 of the Government Code.

Where information falls within both a general and a specific statutory provision, the specific
provision prevails over the general statute. See Gov’t Code § 311.026 (where general
statutory provision conflicts with specific provision, specific provision prevails as exception
to .general provision unless the general provision is the later enactment and the manifest
intent is that the general provision prevail); Cuellar v. State, 521 S.W.2d 277 (Tex. Crim.
App.1975) (under well-established rule of statutory construction, specific statutory
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provisions prevail over general ones); Open Records Decision Nos. 598 (1991), 583 (1990),
451 (1986). We find section 411.114 of the Government Code is the more specific statute
in this instance. Section 411.114 gives one specific requestor, DFPS, access to particular
juvenile information, CHRI, found in one kind of juvenile record, a report of abuse or neglect
ofachild. Conversely, section 58.007(c) prohibits any member of the public from obtaining
any and all law enforcement records of any incident in which a juvenile is engaged in
~delinquent conduct or conduct indicating a need for supervision occurring on or after
September 1, 1997. See Gov’t Code § 411.114(a)(2); Fam. Code § 58.007. Thus, we
conclude that section 411.114 is an exception to the confidentiality of section 58.007(c) for
the CHRI it covers. Consequently, the department must release the information that shows
the type of allegation made and whether there was an arrest, information, indictment,
detention, conviction, or other formal charges and their dispositions, but must withhold the
remaining information under section 552.101 of the Government Code in conjunction with
section 58.007 of the Family Code. See Open Records Decision No. 451 (1986) (specific
statutory right of access provisions overcome general exceptions to disclosure under the Act).

In—summary;-the-department-must-release-€EHRI-pursuant-to-section-411-114-of-the
Government Code.” The remaining information must be withheld under section 552.101 of
the Government Code in conjunction with section 58.007(c) of the Family Code.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and

responsibilities, please visit our website at-http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,

at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General at (512) 475-2497.

~Sincerely,

W

Matt Entsminger
Assistant Attorney General
Open Records Division

MRE/dls
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Ref: ID# 342675
Enc. Submitted documents

c: Requestor
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