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May 27, 2009

Ms. Molly Shortall
Assistant City Attorney
City of Arlington
P.O. Box 90231
Arlington, Texas 76004-3231

0R2009-07193

Dear Ms. Shortall:

You ask whether certain infonnation is subject to required public disclosure under the
Public Infonnation Act (the "Act"), chapter 552 ofthe Govennnent Code. Your request was
assigned ID# 344190.

The City of Arlington (the "city") received a request for the persOlmel files of two named
officers. You claim that portionsofthe submitted information are excepted from disclosure
tmder sections 552.101, 552.102, 552.117, 552.1175, 552.119, 552.130, 552.137,
and 552.147 of the Govennnent Code. We have considered the exceptions you claim and
reviewed the submitted infonnation.

Initially, we note that some of the submitted infonnation does not peliain to the officers at
issue. This infonnation, which we have marked, is not responsive to the instant request for
infonnation. This TIlling does not address the public availability of any infonnation that is
not responsive to the request and the city is not required to release that infonnation.

Next, you state that some of the requested infonnation was the subject of a previous request
for infonnation, in response to which this office issued Open Records Letter No.. 2009-02113
(2009). In that TIlling, we concluded the city's police department must withhold some ofthe
requested information tmder sections 552.101, 552.117(a)(2), 552.130, and 552.136 of the
Government Code. We also TIlled the depmiment must withhold some of the infonnation
under section 552.1175 of the Govennnent Code, to the extent that the individual involved

. falls within the scope of section 552.1175(a) and elects to restrict access to the infonnation
in accordance with section 552.1175(b). Thus, to the extent the requested infOlmation
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contains the same infonnation previously ruled upon, we conclude that, as we have no
indication that the law, facts, and circumstances on which the prior ruling was based have
changed, the city must continue to rely on that ruling as a previous detennination and
withhold or release the requested infonnation in accordance with Open Records Lettet
No. 2009-02113. See Open Records Decision: No. 673 (2001) (so long as law, facts, and.
circumstances on which prior ruling was based have not changed, first type of previous
detemlination exists where requested infonnation is precisely same infonnation as was
addressed in a prior attomey general ruling, ruling is addressed to same govemmental body,
and ruling concludes that info1111ation is or is not excepted from disclosure). To the extent
the requested infonnation is not encompassed by the previous ruling, we will address the
submitted arguments.

Section 552.101 ofthe Government Code excepts from disclosure "information considered
to be confidential by law, either constitutional, statutory, or by judiciai decision." Gov't
Code § 552.101. Section 552.101 ofthe Govemment Code encompasses section 6103(a) of
title 26 of the United States Code. Prior decisions of this office have held that
section 6103(a) renders tax retum infonnation confidential. Attorney General Opinion
H-1274 (1978) (taxretums); Open Records DecisionNos. 600 (1992) (W-4 fonns). Section
6103(b) defines the teml "retum infomlation" as "q. taxpayer's identity, the natme, source,
or amount ofincome, payments, tax withheld, deficiencies, overassessments or tax payments
... or any other days, received by, recorded by, prepared by, fUl11ished to, or collected by the
Secretaly [of the Intel11al Revenue Service] with respect to a retUl11 or the detennination
of the existence, or possible existence, of liability ... for any tax, penalty, ... , or
offense[.]" See 26 U.S.C. § 61 03 (b)(2)(A). Accordingly, the city must withhold the
submitted W-4 fonn pmSUallt to federal law.

Section 552.101 also encompasses section 1701.306 of the Occupations Code, which
provides in part:

(a) The [Texas COlmnission on Law Enforcement Officer Standards and
Education ("TCLEOSE")] may not issue a license to a person as an officer
or cOlmty jailer lmless the person is examined by:

(1) a licensed psychologist or by a psychiatlist who declares in
writing that the person is in satisfactory psychological and emotional
health to serve as the type ofofficer for which a license is sought; and

(2) a licensed physician who declares in writing that the person does
not show any trace of drug dependency or illegal drug use after a
physical examination, blood test, or other medical test.

,
(b) An agency hiring a person for whom a license as an officer or county
jailer is sought shall select the examining physician and the examining
psychologist or psychiatrist. The agency shall prepare a repOli of each
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declaration required by Subsection (a) and shall maintain a copy ofthe report
on file in a format readily accessible to [TCLEOSE]. A declaration is not
public information.

Occ. Code § 1701.306(a)-(b) (emphasis added). The city must withhold the subni.itted L-2
and L-3 declarations under section 552.101 of the Govenunent Code in conjunction with
section 1701.306 of the Occupations Code.

Section 552.101 also encompasses section 1703.306 of the Occupations Code, which
provides as follows:

(a) A polygraph examiner, trainee, or employee of a polygraph examiner, or
a person for whom a polygraph examination is conducted or an employee of
the person, may not disclose info11.11ation acquired from a polygraph
examination to another person other than:

(1) the examinee or any other person specifically designated in
writing by the examinee;

(2) the person that requested the examination;
'"

(3) a member, or the member's agent, of a governmental agency that
licenses a polygraph examiner or supervises or controls a polygraph
examiner's activities;

(4) another polygraph examiner in private consultation; or

(5) any other person required by due process oflaw.

(b) The [Polygraph Examiners B]oard or any other govenmlental agency that
acquires information from a polygraph examinationlmder this section shall
maintain the confidentiality of the infomlation.

(c) A polygraph examiner to whom infonnation acquired from a polygraph
examination is disclosed under Subsection (a)(4) may not disclose the
infonnation except as provided by this section.

Id. § 1703.306. The requestor does not fall within any of the emmlerated categories;
therefore, the city must withhold the polygraph information we have marked under
section 552.101 of the Govemment Code in conjlmction with section 1703.306 of the
Occupations Code. You,have not established, however, that the remaining info11.11ation you
have marked was acquired from a' polygraph examination. Therefore, the remaining
information you have markedmaynot be withheld under section 552.101 in conjunction with
section 1703.306.
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Section 552.101 also encompasses chapter 411 of the Govenunent Code, which deems
confidential criminal history record infonnation ("CHRI") generated by the National Crime
Information Center or by the Texas Crime Infomlation Center. CHRI means "infonnation
collected about a personby a criminal justice agency that consists ofidentifiable desc11ptions
and notations of arrests, detentions, indictments, infomlations, and other formal criminal
charges and their dispositions." Gov't Code § 411.082(2). Title 28, part 20 oftheCode of
Federal Regulations govems the release of CHRI that states obtain from the federal
govemment or other states. Open Records DecisionNo. 565 (1990). The federal regulations
allow each state to follow its individual law with respect to CHRI it generates. Id.
Section 411.083 of the Govenunent Code deems confidential CHRI that the Texas
Depmiment of Public Safety ("DPS") maintains, except that the DPS may disseminate this
infonnation as provided in chapter 411, subchapter F of the Govenunent Code. See Gov't
Code § 411.083. Sections 411.083(b)(1) and 411.089(a) authorize a criminal justice agency
to obtain CHRI; however, a criminal justice agency may not release CHRI except to another
criminal justice agency for a criminal justice purpose. Id. § 411.089(b)(l). Other entities
specified in chapter 411 of the Govemment Code are entitled to obtain CHRI from DPS or
another criminal justice agency; however, those entities may not release CHRI except as

provided by chapter 411. See generally id. §§ 411.090-.127. Furthennore, any CHRI
obtained from DPS or any other criminal justice agency must be withheld under
section 552.1 01 ofthe Govel11ment Code in conjunctionwith Govenunent Code chapter 411,
subchapter F. See Gov't Code § 411.082(2)(B) (tenn CHRI does not include driving record
infonnation). Upon review, we detennine the city must withhold the infonnation we have
marked under section 552.101 in conjlillction with section 411.083 ofthe Govenunent Code.
However, we determine that no pOliion of the remaining infonnation constitutes CHRI
generated by either the TCIC or NCIC databases. Therefore, no pOliion of the remaining
infonnation is confidential under chapter 411' an.d none ofthe remaining infonnation may be
withheld lillder section 552.101 on that basis.

Section 552.101 encompasses chapter 550 ofthe Transportation Code. Section550.065(b)
states that except as provided by subsection (c), accident repOlis are privileged and
confidential. Section 550.065(c)(4) provides for the release of accident reports to a person
who provides two of the following three pieces ofinfonnation: (1) date of the accident; (2)
name ofany person involved in the accident; and (3) specific location ofthe accident. Trans.
Code § 550.065(c)(4). Under this provision, the Texas Depaliment of Transportation or
another govemmental entity is required to release a copy of an accident report to a person
who provides the agency with two or more pieces of information specified by the statute.
IeZ. The requestor has not provided the city with two of the tlu-ee requisite pieces of
infonnationpursuant to section 550.065(c)(4). Thus, the city must withhold the infOlmation
we have marked under section 552.101 of the Govermnent Code in conjunction with
section 550.065(b) of the Transportation Code.

Section552.101 also encompasses the doctl1ne ofcommon-law privacy. Section552.102(a)
of the Government Code excepts from disclosure "infon'nation in a personnel file, the
disclosure of which would constitute a clearly unwarranted invasion ofpersonal privacy."



Ms. Molly ShOliall - Page 5

Gov't Code § 552.102(a). In Hubert v. Harte-Hanks Te'Cas Newspapers, 652 S.W.2d 546
(Tex. App.-Austin 1983, wlit refd n.r.e.), the comi ruled that the test to be applied to
infonnation claimed to be protected under section 552.102(a) is the same as the test
fonnulated by the Texas Supreme Comi in Industrial Foundation v. Texas Industrial
AccidentBd., 540 S.W.2d 668 (Tex. 1976) for infonnation claimed to be protected under the
doctrine of cOlllinon""law privacy as incorporated by section 552.101. Accordingly, we
address the city's section 552.102(a) claim in' conjunction with its COlllillon-law privacy
claim under section 552.101 of the Govel11ment Code.

This office .has found that the following types of information are excepted from required
public disclosure lmder common-law privacy: some kinds of medical infonnation or
infonnationindicating disabilities or specific ilhlesses, see Open Records Decision Nos. 470
(1987) (illness from severe emotional andjob-related stress), 455 (1987) (prescription drugs,
illnesses, operations, and physical handicaps), 545 (1990); and personal financial infonnation
not relating to a financial transaction between an individual and a govel11mental body, see
Open Records Decision Nos, 545 (1990), 523 (1989) (individuals's mOligage payments,
assets, bills, and credit history). However, information peliaining to the work conduct and
job perfonnance ofpublic employees is subject to a legitimate public interest and therefore
generally not protected from disclosure under cOlIllnon-law privacy. See Open Records
Decision Nos. 470 (1987) (public employee's job perfonnance does not generally constitute
employee's private affairs), 455 (1987) (public employee's job pe'rfonnance or abilities
generally not protected by privacy), 444 (1986) (public has legitimate interest in knowing
reasons for dismissal, demotion, promotion, or resignation of public employee), 423 at 2
(1984) (scope ofpublic employee plivacy is nanow). We have marked infOlmation that is
highly intimate or embanassing and of no legitimate concel11 to the public. However, we
find that no portion of the remaining infonnation is highly intimate or embanassing and of
no legitimate concel11 to the public. Therefore, no portion ofthe remaining infOlmation may
be withheld lmder section 552.101 lmder common-law privacy. Accordingly, with the
exception of the infonnation we have marked for release, the city must withhold the
infOlmation you have marked, and the infonnation we have marked, under section 552.101
in conjunction with common-law privacy.

Section 552.117(a)(2) excepts from disclosure the current and fOlmedlome addresses and
. telephone numbers, social security munbers, and family member information regarding a
peace officer regardless of whether the officer requested confidentiality under
section 552.024 or 552.1175 of the Govel11ment Code.! Gov't Code § 552.117(a)(2). We
note that section 552.117 also encompasses personal cellular telephone numbers, provided
that the cellular telephone service is not paid for by a govel11mental body. See Open Records
Decision No. 506 at 5-6 (1988) (section 552.117 not applicable to cellular mobile phone
munbers paid for by govemmental body and intended for official use). Accordingly, with
the exception of the infonnation we have inarked for release, the city must withhold the
infOlmation you have marked, and the additional infOlmation we have marked, pursuant to

["Peace officer" is defmed by Article 2.12 of the Texas Code ofCrimina1Procedme.

~-~~~~~-----------------
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section 552.1l7(a)(2). We find that no portion of the remaining information contains the
home address, home telephone number, social security number, or family member
infomlation of a peace officer. Thus, no portion ofthis infonnation may be withheld under. .

section 552.117.

Section 552.1175 provides in part:

(a) Tllis section applies only to:

(5) employees of a district attomey, criminal district attomey, or
cOlmty or municipal attomeywhosejurisdiction includes any criminal
law or child protective services matters[.]

(b) Infonnation that relates to the home address, home telephone number, or
social security number of an individual to whom this section applies, or that
reveals whether the individual has family members is confidential and may
not be disclosed to the public under this chapter ifthe individual to whom the
infonnation relates:

(1) chooses to restrict public access to the infonnation; and

(2) notifies the governmental body of the individual's choice on a
fOlID provided by the govenunental body, accompaJ.lied by evidence
of the individual's status.

Gov't Code § 552.1175(a)(5), (b). Theinfonnation we have marked under section 552.1175
is related to an individual employed by govel11llnental entity other than the city. The city
must withhold the infonnation we have maJ.-kediunder sectIon 552.1175 to the extent that the
individual involved falls witllin the scope ofsection 552.1175(a) and elects to restrict access
to the marked infOlIDation in accordance with section 552.1175(b). However, the city must
only withhold the marked cellular telephone number lmder section 552.1175(a)(5) if the
individual at issue paid for the cellular telephone service with his own funds.

Next, you claim the officer's photograph in the remaining infonnation is excepted from
disclosure lmder section 552.119 of the Govenunent Code, which provides the following:

(a) A photograph that depicts a peace officer as defined by Article 2.12,
Code ofCriminal Procedure, the release ofwhich would endanger the life or
physical safety of the officer, is excepted from [required public disclosure]
unless:

=._----'- ---, ---------

--_ ... :
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(1) the officer is under indictment or charged with an offense by
infonnation;

(2) the officer is a party in a civil service hearing or a case in
arbitration; or

(3) the photograph is introduced as evidence in a judicial proceeding.

(b) A photograph excepted from disclosure ~l11der Subsection (a) may be
made public only ifthe peace officer gives written consent to the disclosure.

IeZ. § 552.119. Under section 552.119, a govenunental body must demonstrate, if the
documents do not demonstrate on their face, that release ofthe photograph would endanger
the life or physical safety of a peace officer. After review of your arguments, we find you
have not demonstnited, and it is not apparent from our review ofthe submitted information, .
that release ofthe photograph at issue would endanger the life or physical safety ofthe peace
officer depicted; therefore the city may not withhold the photograph of the officer pursuant
to section 552.119. of the Govel11ment Code.

Section 552.130 excepts from disclosure "infonnation [that] relates to: (1) a motor vehicle
operator's or d1iver's license orpennit issiled by an agency ofthis state; (2) a motor vehicle
title or registration iss'ued by an agency ofthis state; or (3) a personal identification document
issued by an agency of this state or a local agency authorized to issue an identification
document." Id. § 552.130(a). We note section 552.130 does not apply to out-of-state motor
vehicle record infonnation. With the exception of the information we have marked for
release, the city. must withhold the infonnation you have marked, and the additional
infonnation we have marked, as well as the Texas license plate numbers found within the
submitted videos, pursuant to section 552.130.,

We note some ofthe remaining infonnation is s}lbj ect to section 552.136 ofthe Govel11ment
Code, which states that "[n]otwithstanding anYiother provision ofthis chapter, a credit card,
debit card, charge card, or access device number that is collected, assembled, or maintained
by or for a govenunental body is confidentia1."2 IeZ. § 552.136. The city must withhold the
insurance policy number we have marked under section 552.136.

Section 552.137 excepts :fl.-om disc1o'sure "an e-mail address of a member ofthe public that
is provided for the purpose of communicating electronically with a govel11mental body,"
unless the member of the public consents to its release or the e-mail address is of a type
specifically excluded by subsection (c). See Gov't Code § 552.137(a)-(c). The e-mail
addresses at issue do not appear to be specifically excluded by section 552.137(c).

2 The Office of the Attomey General will raise a mandatory exception like section 552.136 of the
Govennnent Code on behalf of a govel1ID1ental body, but ordinarily will not raise other exceptions. Open
Records Decision Nos. 481 (1987),480 (1987), 470 (1987).
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Accordingly, the city must withhold the e-mail addresses you have marked under
section 552.137 of the Govenllnent Code, unless the owners of the e-mail addresses have
affinnatively consented to their disclosure.

You have marked some of the remaining infonnation under section 552.147 of the
Government Code, which provides that "[t]he social security number of a living person is
excepted from" required public disclosme under the Act. IeZ. § 552.147. We agree that the
city may withhold the social security l1lU11bers you have marked under section 552.147.3

We also note that some ofthe submitted documents are protected by copyright. A custodian
ofpublic records must comply with the copyright law and is not required to nU11ish copies
ofrecords that are copyrighted. Attorney Gener:al Opinion JM-672 (1987). A govenllnental
body must allow inspection of materials that ~re subject to copyright protection unless an
exception applies to the information. IeZ. If a Inember of the public wishes to make copies
of copyrighted materials, the person must do so unassisted by the governmental body. In
making copies, the member ofthe public assumes the duty ofcompliance with the copyright
law and the lisk of a copYlight infringement suit. See Open Records Decision No. 550
(1990).

In slUnmary, the city must withhoid under section 552.101: (1) the submitted W-4 fonn in
conjunction with section 6103(a) of title 26 ofthe United States Code, (2) the submitted L-2
and L-3 fonns in conjlU1ction with section 1701.306 of the Occupations Code, (3) the
infonnationwe have marked in conjunction with section 1703 .306 ofthe Occupations Code,
(4) the infonnation we have marked in conjunction with section 411.083 ofthe Goven1l11ent
Code, (5) the infonnation we have marked in conjunction with section 550.065(b) of the
Transportation Code, (6) and the infonnation marked in conjlUlction with common-law
privacy. With the exception of the infonnation we have marked for release, the city must·
withhold the information you have marked, and the additional infonnation we have marked,
pursuant to section 552.117(a)(2). The city must withhold the information we have marked
under section 552.1175, to the extent that the individual involved falls within the scope of
section 552.1 175(a) and elects to restrict access to the marked infonnation in accordance
with section 552.1175(b). With the exception ofthe infonnation we have marked forrelease,
the city must withhold the iJ..1fonnation you have marked, and the additional infonnation we
have marked, as well as the Texas license plate numbers found within the submitted videos,
pursuant to section 552.130. The city must withhold the insmance policy number we have
marked under section 552.136. The city must withhold the e-mail addresses you have
marked under section 552.137 of the Goveniment Code, unless the owners of the e-mail
addresses have affinnatively consented to their disclosure. The city maywithhold the social
security numbers you have marked lU1der section 552.147. The remaining responsive

3 We note that section 552. 147(b) of the Govenuuent Code authorizes a govel11l11ental body to redact
a living person's social secmity number from public release without the necessity ofrequesting a decision from
this office under the Act.

~~~,,-----_._--------------------_~_--~-------~------~"------~---- -- --------------------------------=--=-=--=---
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infonnation must be released, but any infonnation protected by copyright must be released
in accordance with copyright law.4

This letter mling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
detennination regarding any other information or any other circmnstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
govel11mental body and ofthe requestor. For more infol111ation conceming those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attomey General's Open Govenunent Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator ofthe Office of,

the Attol11ey General at (512) 475-2497. ~

Sin~

Chris Schulz
Assistant Attomey General
Open Records Division

4 We note that the infol111ation being released contains the requestor's e-mail address to which the
requestor has a right of access. See Gov't Code § 552.023(a); Open Records Decision No. 481 at 4 (1987)
(privacy theOlies not implicated when individual asks govenm1ental body to provide him with infol111ation
concerning himself). However, if the city receives anothe'r request for this particular information from a
different requestor, then the city should again seek a decision from tlus office.

CS/cc

Ref: ID# 344190

Ene. Submitted documents

cc: Requestor
(w/o enclosures)
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