
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

June 1,2009

Mr. Scott A. Kelly
Deputy General Counsel
The Texas A&M University System
200 Technology Way, Suite 2079
College Station, Texas 77845

0R2009-07458

Dear Mr. Kelly:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 344541.

Texas A&M University - Commerce (the "university") received a request for bid tabulations
pertaining to a specified Request for Proposal ("RFP"). You-claim that the submitted
information is excepted from disclosure under section 552.104 ofthe Government Code. In
addition, you assert that the release of the requested information may implicate the
proprietary interests of third parties. Accordingly, you state, and provide documentation
showing, that you have notified the interested third parties, We Build It, Inc., Zoom Air,
Trevino Mechanical, City Wide Mechanical, Decker Mechanical, and Tindall Mechanical,
of the request and of their opportunity to submit comments to this office as to why the
submitted information should not be released. See Gov't Code § 552.305(d); see also Open
Records Decision No. 542 (1990) (statutory predecessor to section 552.305 permits
governmental body to rely on interested third party to raise and explain applicability of
exception in the Act in certain circumstances). We have considered the exception you claim
and reviewed the submitted information.

You assert that the requested information is excepted from disclosure based on
section 552.104 of the Government Code. Section 552.104 excepts from disclosure
"information that, ifreleased, would give advantage to a competitor or bidder." Gov't Code
§ 552.104. The purpose ofsection 552.104 is to protect a governmental body's interests in

. competitive bidding situations. See Open Records Decision No. 592 (1991). Moreover,
section 552.104 requires a showing of some actual or specific harm in a particular
competitive situation; a general allegation that a competitor will gain an unfair advantage
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will not suffice. Open Records Decision No. 541 at 4 (1990). Section 552.104 does not
except information relating to competitive bidding situations once a contract has been
awarded. Open Records Decision Nos. 306 (1982), 184 (1978).

You inform us that the RFP at issue was cancelled, but the university "anticipate[s] re
soliciting this project within the next 18 months, [...] with substantiallysimilar specifications
and requirements as those in the cancelled solicitation." You assert that release of the
requested information "will compromise the university's ability to negotiate and receive a
fair contract on the re-solicitation because once the substantially similar solicitation is re-

. posted the vendor will submit pricing very similar to the ones already received." Therefore,
you assert that releasing the responses to the RFP would result in an advantage to the vendors
and negatively affect the university's ability to receive the best value thereby putting the
university at a competitive disadvantage. Based on your representations and our review, we
therefore conclude that the requested information is excepted from disclosure under
section 552.104 until such time as the contract is awarded.

This letter ruling is limited to the particular information at issue in this request and limited'
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/opeTIJindex or1.php,
or call the Office of the Attorney General's Open. Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
.information under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General at (512) 475-2497.

Sincerely,

(?J
Bob Davis
Assistant Attorney General
Open Records Division

RSD/cc

Ref: ID# 344541

Enc. Submitted documents

cc: Requestor
(w/o enclosures)
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cc: Mr. Tommy Clemmons
We Build It, Inc.
222 Hickory Street
Paris, Texas 75006
(w/o enclosures)

Mr. Mark Zummer
Zoom Air
3905 S. Peachtree Road
Balch Springs, Texas 75180
(w/o enclosures)

Mr. Mike Trevino, Jr.
Trevino Mechanical
9806 Brockbank Drive
Dallas, Texas 75229
(w/o enclosures)

Mr. Bob Philpot
City Wide Mechanical
3825 Bryan Street
Dallas, Texas 75204
(w/o enclosures)

Mr. Wade Decker
Decker Mechanical
P.O. Box 53
Cedar Hill, Texas 75106
(w/o enclosures)

Mr. Nick Chambless
Tindall Mechanical
700 Straus Road
Cedar Hill, Texas 75104
(w/o enclosures)


