ATTORNEY GENERAL oF TExAs
G R EG ABBOTT

June 3,2009

Ms. Pauline E. Higgins

Sr. Vice President & General Counsel
Metropolitan Transit Authority of Harris County
P.O. Box 61429

. Houston, Texas 77208-1429

OR2009-07603
Dear Ms. Higgins:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 344834 (MTA No. 2009-0124). ‘

The Metropolitan Transit Authority of Harris County (“METRO”) received a request for
documents pertaining to the reasons behind the termination of a named former employee,
including the named individual’s personnel file and exit interview. You state that you have
'no responsive information concerning an exit interview.! You claim that the submitted
information is excepted from disclosure under sections 552.101, 552.117, 552.130,
and 552.137 of the Government Code.> We have considered the exceptions you claim and
reviewed the submitted information. ‘ ‘

Section 552.101 of the Government Code excepts from public disclosure “information
considered to be confidential by law, either constitutional, statutory, or by judicial decision.”

"We note the Act does not require a governmental body to release information that did not exist at the
time the request for information was received or create new information in response to a request. See Econ.
Opportunities Dev. Corp. v. Bustamante, 562 S.W.2d 266 (Tex. Civ. App.—San Antonio 1978, writ dism’d);
Open Records Decision Nos. 605 at 2 (1992), 452 at 3 (1986), 362 at 2 (1983). -

ZAlthough you have marked some pages in the submitted documents under section 552.129 of the
Government Code, you have not submitted arguments in support of this claim. Therefore, we do not address
this exception. See Gov’t Code §§ 552.301, .302.
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Gov’t Code § 552.101. This exception encompasses information that other statutes make
confidential, such as section 6103(a) of title 26 of the United States Code. This office has
held that section 6103(a) of title 26 of the United States Code renders tax return information
confidential. Attorney General Opinion H-1274 (1978) (tax returns); Open Records Decision
No. 600 (1992) (W-4 forms). Section 6103(b) defines the term “return information” as a
taxpayer’s “identity, the nature, source, or amount of income.” See 26 U.S.C.
§ 6103(b)(2)(A). Federal courts have construed the term “return information” expansively
to include any information gathered by the Internal Revenue Service regarding a taxpayer’s
liability under title 26 of the United States Code. See Mallasv. Kolak, 721 F. Supp. 748, 754
(M.D.N.C. 1989), aff’d in part, 993 F.2d 1111 (4th Cir. 1993). Consequently, METRO must
withhold the submitted W-4 forms pursuant to section 552.101 of the Government Code in
conjunction with section 6103(a) of title 26 of the United States Code.

Section 552.101 also encompasses confidential criminal hlstory record information (“CHRI”)
generated by the National Crime Information Center or by the Texas Crime Information
Center. Title 28, part 20 of the Code of Federal Regulations governs the release of CHRI
that states obtain from the federal government or other states. Open Records Decision .
No. 565 (1990). The federal regulations allow each state to follow its individual law with
respect to CHRI it generates. Id . Section 411.083 of the Government Code deems
confidential CHRI that the Department of Public Safety (“DPS”) maintains, except that the
DPS may disseminate this information as provided in chapter 411, subchapter F of the
Government Code. See Gov’t Code § 411.083. Sections 411.083(b)(1) and 411.089(a)
authorize a criminal justice agency to obtain CHRI; however, a criminal justice agency may
not release CHRI except to another criminal justice agency for a criminal justice purpose.
Id. § 411.089(b)(1). Other entities specified in chapter 411 of the Government Code are
entitled to obtain CHRI from DPS or another criminal justice agency; however, those entities
may not release CHRI except as provided by chapter 411. See generally id. §§ 411.090-.127.
Furthermore, any CHRI obtained from DPS or any other criminal justice agency must be
withheld under section 552.101 of the Government Code in conjunction with Government
Code chapter 411, subchapter F. However, information relating to routine traffic violations
is not excepted from release under section 552.101 of the Government Code on this basis.
Cf. id. § 411.082(2)(B). Upon review, we find that the information we have marked
constitutes CHRI, and must be withheld under section 552.101 of the Government Code in
conjunction with chapter 411 of the Government Code.

Section 552.101 also encompasses the doctrine of common-law privacy and excepts from
public disclosure private information about an individual if the information (1) contains
highly intimate or embarrassing facts, the publication of which would be highly objectionable
to a reasonable person, and (2) is not of legitimate concern to the public. Indus. Found. v.
Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). The types of information
considered intimate and embarrassing by the Texas Supreme Court in Industrial Foundation
included information relating to sexual assault, pregnancy, mental or physical abuse in the
workplace, illegitimate children, psychiatric treatment of mental disorders, attempted suicide,
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and injuries to sexual organs. Id. at 683. Additionally, this office has found that personal
financial information not relating to a financial transaction between an individual and a
governmental body is excepted from required public disclosure under common-law privacy.
See Open Records Decision Nos. 600 (1992), 545 (1990). Further, this office has found
some kinds of medical information or information indicating disabilities or specific illnesses
- are excepted from required public disclosure under common-law privacy. See Open Records
Decision Nos. 470 (1987) (information pertaining to illness from severe emotional and
job-related stress protected by common-law privacy), 455 (1987) (information pertaining to
prescription drugs, specific illnesses, operations and procedures, and physical disabilities
protected from disclosure). However, we note information relating to public employees and
public employment is generally a matter of légitimate public interest. See Open Records
Decision Nos. 444 at 5-6 (1986) (public has legitimate interest in public employee’s
qualifications, work performance, and circumstances of employee’s resignation: or
termination), 423 at 2 (1984)(scope of public employee privacy is narrow). Upon review,
we find that the submitted documents contain highly intimate or embarrassing information
that is of no legitimate concern to. the public. Therefore, METRO must withhold the
information we have marked under section 552.101 in conjunction with common-law
privacy. ‘

Next, section 552.117(a)(1) of the Government Code excepts from disclosure the home
addresses and telephone numbers, social security numbers, and family member information
of current or former officials or employees of a governmental body who request that this
information be kept confidential urder section 552.024 of the Government Code. Gov’t
Code § 552.117(a)(1). Whether. a particular piece of information is protected by
section 552.117(a)(1) must be determined at the time the request for it is made. See Open
Records Decision No. 530 at 5 (1989). METRO may only withhold information under
section 552.117(a)(1) ifthe individuals at issue elected confidentiality under section 552.024
prior to the date on which the request for this information was made. You state, and provide
documentation showing, that the individual at issue timely elected to keep her home address
and telephone number confidential. We note that the submitted election form only permits
an employee to request confidentiality for her home address-and telephone number. . Thus,
_the employee at issue did not request confidentiality for her social security or family member
information. Therefore, METRO must withhold only the home addresses and telephone
numbers we have marked under section 552.117(a)(1) of the Government Code.
Section 552.130 of the Government Code excepts from disclosure information relating to a
motor vehicle operator’s or driver’s license or permit issued by an agency of this state. Gov’t
Code § 552.130. Accordingly, METRO must withhold the information we have marked
under section 552.130 of the Government Code. However, none of the remaining
information you have marked under section 552.130 may be withheld on that basis.

Finally, secﬁon 552.137 states that “an e-mail address of a member of the public that is
provided for the purpose of communicating electronically with a governmental body is
confidential and not subject to disclosure under [the Act],” unless the owner of the e-mail
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address has affirmatively consented to its public disclosure. Gov’t Code § 552.137(a)-(b).
The types of e-mail addresses listed in section 552.137(c) may not be withheld under this
exception. See id. § 552.137(c). Youinform us that the individual at issue-has not consented
to the disclosure of her e-mail address. Accordingly, METRO must withhold the e-mail
addresses we have marked under section 552.137 of the Government Code.

In summary, (1) METRO must withhold the submitted W-4 forms pursuant to
section 552.101 of the Government Code in conjunction with section 6103(a) of title 26 of
the United States Code; (2) METRO must withhold the CHRI we have marked under
section 552.101 ofthe Government Code in conjunction with chapter 411 of the Government
Code; (3) METRO must withhold the information we have marked under section 552.101

in conjunction with common-law privacy; (4) METRO must withhold the information we.

have marked under section 552.117(a)(1) of the Government Code; (5) METRO must;
withhold the information we have marked under section 552.130 of'the Government: Code;:

and (6) METRO must withhold the e-mail addresses we have marked under section 552.137-

of the Government Code. The remaining information must be released to the requestor.?

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous-

determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and. responsibilities.of the
governmental body and of the requestor. For more information concerning those rights and

responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,

or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public

information under the Act must be directed to the Cost Rules Admmlstrator of the Office of.

the Attorney General at (512) 475 2497..

Sincerely, -

Muwmfv\

Christopher D. Sterner
Assistant Attorney General
Open Records Division

CDSA/dls

3We note that the information being released contains social security numbers. Section 552.147(b)
ofthe Government Code authorizes a governmental body to redact a living person’s social security number from
public release without the necessity of requesting a decision from this office under the Act.
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Ref: ID# 344834
Ené. Submitted documents

c: Requestor -
(w/o enclosures)




