ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

July 2, 2009

Mr. William Lee Hon
Polk County Criminal District Attorney
Polk County -
P.O. Box 1717
. Livingston, Texas 77351

OR2009-09169 -

Dear Mr. Hon:

You ask whether certain information is subject to required public disclosure under the

. Public Information Act (the “Act”), chapter 552 of the Government Code. Yourrequest was

assigned ID# 347821.

The Polk County District Attorney’s Office (the “district attorney”) received arequest for the
district attorney’s file related to a specified criminal case. You claim that the submitted
information is excepted from disclosure under section 552.103 ofthe Government Code. We
have considered the exception you claim and reviewed the submitted information.

Initially, we note that some of the submitted information, which we have marked, is subject
to section 552.022 of the Government Code. Section 552.022(a)(1) provides for required
public disclosure of “a completed report, audit, evaluation, or investigation made of, for, or
by a governmental body[,]” unless the information is expressly confidential under other law

~ or excepted from disclosure under section 552.108 of the Government Code. Gov’t Code

§ 552.022(a)(1). Section 552.022(a)(17) provides for required disclosure of “information
that is also contained in a public court record[,]” unless the information is expressly
confidential under other law. Id. § 552.022(2)(17). In this instance, the submitted
information includes completed reports that are subject to section 552.022(a)(1) and court-
filed documents that are subject to section 552.022(a)(17). Although you seek to withhold
the information subject to section 552.022 under section 552.103 of the Government Code,
section 552.103 is a discretionary exception to disclosure that protects a governmental body’s
interests and may be waived. See Dallas Area Rapid Transit v. Dallas Morning News, 4
S.W.3d 469, 475-76 (Tex. App.—Dallas 1999, no pet.) (governmental body may waive
section 552.103); Open Records Decision Nos. 542 at 4 (1990) (statutory predecessor to
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section 552.103 may be waived), 665 at 2 n.5 (2000) (discretionary exceptions generally).
As such, section 552.103 is not “other law” that makes information expressly confidential
for the purposes of section 552.022. Therefore, the marked documents that are subject to
section 552.022 may not be withheld under section 552.103. We note, however, portions of
_the section 552.022 documents are subject to sections 552.101 and 552.130.! Accordingly,

we will address the applicability of these sections to the ‘documents subject fo
section 552.022.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses section 560.003 of the Government Code,
which provides that a governmental body may not release fingerprint information except in
certain limited circumstances. Id. §§ 560.001 (defining “biometric identifier” to include
fingerprints), .002 (prescribing manner in which biometric identifiers must be maintained and
circumstances in which they can be released), .003 (providing that biometric identifiers in
possession of governmental body are exempt from disclosure under Act). You do notinform
us, and the submitted information does not indicate, that section 560.002 permits the
disclosure of the submitted fingerprint information. Therefore, the district attorney must
withhold the fingerprint we have marked under section 552.101 of the Government Codein
conjunction with section 5 60. 003 of the Government Code.

Section 552.101 encompasses chapter 411 of the Government Code. Chapter 411 deems
confidential criminal history record information (“CHRI”) generated by the National Crime
Information Center or the Texas Crime Information Center. CHRI means “information
collected about a person by a criminal justice agency that consists of identifiable descriptions
and notations of arrests, detentions, indictments, informations, and other formal criminal
charges and their dispositions.” Id. § 411.082(2). Title 28, part 20 of the Code of Federal
Regulations governs the release of CHRI that states obtain from the federal government or
other states. Open Records Decision No. 565 (1990). The federal regulations allow each
state to follow its individual law with respect to CHRI it generates. Jd. Section 411.083 of
the Government Code deems confidential CHRI that the Department of Public Safety
(“DPS”) maintains, except that DPS may disseminate this information as provided in
chapter 411, subchapter F of the Government Code. See Gov’t Code § 411.083. Upon
review, we have marked CHRI within the submitted records that was obtained from DPS and
is therefore subject to section 411.083. Accordingly, the district attorney must withhold the
information we have marked under section 552.101 of the Government Code in conjunction
with section 411.083 of the Government Code.

Section 552.101 also encompasses the doctrine of common-law privacy, which protects
information that is (1) highly intimate or embarrassing, such that its release would be highly

'"The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 (1987), 480 (1987), 470
(1987).
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objectionable to a reasonable person, and (2) not of legitimate concern to the public. See
Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). To
demonstrate the applicability of common-law privacy, both prongs of this test must be met.
Id. at 681-87. This office has found that personal financial information not relating to a
financial transaction between an individual and a governmental body is excepted from

~ required public disclosure under common-Taw privacy. See Open Records Decision Nos. 600~~~ 7~

(1992), 545 (1990). Furthermore, a compilation of an individual’s criminal history is highly
embarrassing information, the publication of which would be highly objectionable to a
reasonable person. Cf. U. S. Dep’t of Justice v. Reporters Comm. for Freedom of the
Press, 489 U.S. 749, 764 (1989) (finding significant privacy interest in compilation of
individual's criminal history by recognizing distinction between public records found in
courthouse files and local police stations and compiled summary of criminal history
information). This office has also found that a compilation of a private citizen’s criminal
history is generally not of legitimate concern to the public.

Upon review, we find that a portion of the submitted information is highly intimate or
embarrassing and of no legitimate pubhc interest. Therefore, the district attorney must
withhold the information we have marked under section 552.101 of the Government Code
in conjunction with common-law privacy.

Section 552.130 excepts from disclosure information related to a motor vehicle operator’s
or driver’s license or permit issued by an agency of this state or a motor vehicle title or
registration issued by an agency of this state. See Gov’t Code § 552.130(a)(1), (2).
Therefore, the district attorney must withhold the Texas motor vehicle record information
we have marked pursuant to section 552.130 of the Government Code.

We now address your argument under section 552.103 for the information that is not subject
to section 552.022. Section 552.103 of the Government Code provides:

(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person’s office or employment, is or may be a party.

(b) For purposes of this section, the state or a political subdivision is
considered to be a party to litigation of a criminal nature until the applicable
statute of limitations has expired or until the defendant has exhausted all
appellate and postconviction remedies in state and federal court.

(c) Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure
under Subsection (a) onlyifthe litigation is pending or reasonably anticipated
on the date that the requestor applies to the officer for public information for
access to or duplication of the information.
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Gov’t Code § 552.103. A governmental body that raises section 552.103 has the burden of
providing relevant facts and documentation sufficient to establish the applicability of this
exception to the information at issue. To meet this burden, the governmental body must
demonstrate that (1) litigation was pending or reasonably anticipated on the date ofits receipt
of the request for information and (2) the information at issue is related to the pending or

“anticipated litigation.  See Univ. of Tex. Law Sch. v. Tex. Legal Found., 958 S-W.2d 479

(Tex. App.—Austin 1997, no pet.); Heard v. Houston Post Co., 684 S.W.2d 210
(Tex. App.— Houston [1st Dist.] 1984, writ ref’d n.r.e.). Both elements of the test must be
met in order for information to be excepted from disclosure under section 552.103. See
Open Records Decision No. 551 at 4 (1990).

You state that the submitted information relates to a lawsuit styled State of Texas v. Antwain
Franklin, Cause No. 20,034 in the 411th District Court of Polk County, Texas. You inform
us that the case resulted in the conviction of the defendant. You further state that the

defendant in the case has filed a Notice of Appeal, and that the appeal is currently pending

~ before the 9th Texas Court of Appeals in Beaumont as Case No. 09-09-0024-CR. Pursuant

to section 552.103(b) of the Government Code, the state or a political subdivision is
considered to be a party to litigation of a criminal nature until the defendant has exhausted
all post-conviction remedies in state and federal court. Gov’t Code § 552.103(b). You state
that at the time the district attorney received the present request, the defendant at issue had
not exhausted all appellate remedies. Based on your representations and our review, we find
that you have demonstrated that litigation was pending when the district attorney received
this request for information. Further, the submitted information is in a file maintained by the
district attorney regarding the case which is pending appeal. We therefore also find that the
remaining submitted information is related to the pending litigation. We therefore conclude
that section 552.103 is generally applicable to the submitted information that is not subject
to section 552.022.

We note, however, that the opposing party in the pending litigation has seen or had access
to some of the information at issue. The purpose of section 552.103 is to enable a
governmental bodyto protect its position in litigation by forcing parties to obtain information
relating to litigation through discovery procedures. See ORD 551 at 4-5. Thus, if the
opposing party has seen or had access to information relating to litigation, through discovery
or otherwise, then there is no interest in withholding such information from public disclosure
under section 552.103. See Open Records Decision Nos. 349 (1982), 320 (1982). Therefore,
to the extent that the opposing party in the pending litigation has seen or had access to any
portion of the information not subject to section 552.022, such information is not protected
by section 552.103 and may not be withheld on that basis. With the exception of such
information, the district attorney may withhold the information not subject to section 552.022
at this time under section 552.103 of the Government Code. We note that the applicability
of section 552.103 ends once the related litigation concludes or is no longer reasonably
anticipated. See Attorney General Opinion MW-575 (1982); Open Records Decision
No. 350 (1982). <
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In summary, the district attorney must withhold the fingerprint we have marked pursuant to
section 552.101 of the Government Code in conjunction with section 560.003 of the
Government Code. The district attorney must withhold the CHRI we have marked pursuant
to section 552.101 of the Government Code in conjunction with section 411.083 of the
Government Code. The district attorney must withhold the information we have marked

" under section 552.101 of the Government Code in conjunction with common-law privacy.

The district attorney also must withhold the Texas motor vehicle record information we have
marked pursuant to section 552.130 of the Government Code. To the extent the opposing
party to the pending litigation has not seen or had access to the remaining information not
subject to section 552.022, the district attorney may withhold such information pursuant to
section 552.103 of the Government Code. The remaining information must be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General at (512) 475-2497.

Sincerely,

Karen E. Stack

Assistant Attorney General
Open Records Division
KES/cc

Ref:  ID# 347821

Enc. Submitted documents

c: Requestor
(w/o enclosures)




