ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

July 9, 2009

Ms. Kelley K. Messer
Assistant City Attorney
City of Abilene

P.O.Box 60

Abilene, Texas 79604-0060

OR2009-09481

Dear Ms. Messer:

You ask whether certain information is subject to required public disclosure under the

Public Information Act‘(fhe “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 348493. ' '

The Abilene Police Department (the “department™) received a request for information .

regarding a specified case. You state that you have released basic information to the

requestor.! You claim that the submitted information is excepted from diselosure under -

section 552.108 of the Government Code. -‘We have considered the exception you claim and
reviewed the submitted information.

We note the submitted police report involves an alleged violation of section 32.51 of the

possesses, transfers, or uses identifying information of another person without the other
person’s consent and with intent to harm or defraud another.” Penal Code § 32.51(b). For
purposes of section 32.51, “identifying information” includes an individual’s name and
financial institution account number. Id: § 32.51(a)(1)(A), (C). Article 2.29 of the Code of

"We assume that the basic information you have released is the basic information referred to under
section 552.108(c) of the Government Code. Gov’t Code § 552.108(c) (requiring the release of basic
information about an arrested person, and arrest, or a crime); see also Open Records Decision No. 127 (1976)
(summarizing types of information considered to be basic information).
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Criminal Procedure pertains to alleged violations of section 32.51 that occurred on or after
September 1, 2005 and provides as follows: '

(2) A peace officer to whom an alleged violation of Section 32.51, Penal
Code, is reported shall make a written report to the law enforcement agency

that employs the peace officer that includes the following information:
(1) the name of the vic;cim;
(2) the name of the suspect, if known;
(3) the type of identifying information obtained, possessed,
transferred, or used in violation of Section 32.51, Penal Code;

and

(4) the results of any investigation.

(b) On the victim’s request, the law enforcement agency shall provide the
report created under Subsection (a) to the victim. In providing the report, the

- law enforcement.agency shall redact any otherwise confidential information
that is included in the report, other than the information described by
Subsection (a).

Crim. Proc. Code art. 2.29. For purposes of article 2.29, an offense is committed on or
after September 1, 2005 if no “element of the offense occurs before that date.” Act of
Jun. 17, 2005, 79th Leg., R.S., ch. 294, § 1(b), 2005 Tex. Gen. Laws 885.:

In this instance, the submitted report involves an alleged fraudulent use of identifying
information, which constitutes a violation of section-32.51- of the Penal Code. The requestor
in this instance is one of the victims listed in the report and the alleged offense occurred after
September 1, 2005. Accordingly, the submitted information is subject to article 2.29 of the
Code of Criminal Procedure and must be released to the requestor except to the extent it
contains confidential information. You seek to withhold the report urider section 552.108 of -
the Government Code. As a general rule, however, the exceptions to disclosure found in the
Act do not apply to information that other statutes make public. See Open Records Decision
Nos. 623 at 3 (1994), 525 at 3 (1989). Therefore, section 552.108 is not applicable to the
submitted information and it may not be withheld on that basis. However, we note portions
ofthe submitted information are subject to sections 552.101, 552.130, 552.136, and 552.137
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of the Government Code, which are confidentiality provisions.” We will therefore address
these sections.

Section 552.101 of the Government Code excepts from public disclosure “information
considered to be confidential by law, either constitutional, statutory, or by judicial decision.”

Gov’t Code §-552.101. Section 552.101 of the Government Code encompasses the doctrine
of common-law privacy, which protects information that is (1) highly intimate or
embarrassing, such that its release would be highly objectionable to a reasonable person, and
(2) not of legitimate concern to the public. See Indus. Found. v. Tex. Indus. Accident
Bd., 540 S.W.2d 668, 685 (Tex. 1976). This office has found that the following types of
information are excepted from required public disclosure under common-law privacy: some
kinds of medical information or information indicating disabilities or specific illnesses, see
Open Records Decision Nos. 470 (1987) (illness from severe emotional and job-related
stress), 455 (1987) (prescription drugs, illnesses, operations, and physical handicaps) and
personal financial information not relating to the financial transaction between an individual
and a governmental body, see Open Records Decision Nos. 600 (1992), 545 (1990). Further,

this office has found a compilation of an individual’s criminal history is highly embarrassing
information, the publication of which would be highly objectionable to a reasonable person.
Cf. U. S. Dep’’t of Justice v. Reporters Comm. for Freedom of the Press, 489 U.S. 749, 764
(1989) (when considering prong regarding individual’s privacy interest, court recognized
distinction between public records found in courthouse files and local police stations and

compiled summary of information and noted that individual has significant privacy interest

in compilation of one’s criminal history). Furthermore, we find that a compilation of a
private citizen’s criminal history is generally not of legitimate concern to the public. Upon
review, we find portions of the submitted information constitute highly intimate or
embarrassing information that is of no legitimate public concern and the department must
withhold this information, which we have marked, under section 552.101 in conjunction with
common-law privacy.

Section 552.130 of the Government Code excepts from disclosure information that relates
to a driver’s license or license plate issued by an agency of this state. See Gov’t Code
§ 552.130(a)(1). We have marked a Texas license plate number in the remaining submitted

" information which you must withhold pursuarit to section 552.130 of the Government Code:

Section 552.136 of the Government Code provides:

(a) In this section, “access device” means a card, plate, code, account number,
personal identification number, electronic serial number, mobile
_ identification number, or other telecommunications service, equipment, or

>The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480
(1987), 470 (1987). '
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" instrument identifier or means of account access that alone or in conjunction
with another access device may be used to:

(1) obtain money, goods services, or another thing of value; or

(2) initiate a transfer of funds other than a transfer originated
solely by paper instrument.

(b) Notwithstanding any other provision of this chapter, a credit card, debit
card, charge card, or access device number that is collected, assembled, or
maintained by or for a governmental body is confidential.

Id. § 552.136. Upon review, we conclude the information we have marked constitutes
access device numbers for purposes of section 552.136. Thus, the department must withhold
the information we have marked under section 552.136 of the Government Code.

We note the remaining information includes e-mail addresses subject to section 552.137 of
the Government Code, which excepts from disclosure “an e-mail address of a member of the
public that is provided for the purpose of communicating electronically with a governmental
body,” unless the member of the public consents to its release or the e-mail address is of a

type specifically excluded by subsection (¢). Seeid. § 552.137(a)-(c). The e-mail addresses

in the remaining information are not specifically excluded by section 552.137(c).
Accordingly, the personal e-mail addresses we have marked in the submitted documents and
those contained in the electronic files, a representative sample of which we have marked,

must be withheld under section 552.137, unless the owners of the addresses have ,

affirmatively consented to their release. See id. § 552.137(b).

In summary, the department must withhold the. information we have marked under

section 552.101 of the Government Code in conjunction with common-law privacy. The
marked license plate number must be withheld under section 552. 130 of the Government
Code. The department must withhold the access device numbers we have marked under

* section 552:136 of the Government Code:® The personal e=mail addresses we have marked

and those contained in the submitted electronic files must be withheld pursuant to

*Some of the account numbers being released belong to the requestor. Ordinarily, this information
would be confidential under section 552.136 of the Government Code. However, since this information belongs
to the requestor, it may not be withheld in this instance. See Gov’t Code § 552.023; Open Records Decision
No, 481 at 4 (1987) (privacy theories not implicated when individual asks governmental body to provide him
with information concerning himself). But should the department receive another request for this particular
information from a different requestor, then the department should again seek a decision from this office.

T




Ms. Kelley K. Messer - Page 5

section 552.137 of the Government Code, unless the owners have consented to their release.
The remaining submitted information must be released.*

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous

~ defermination regarding any other imformation or any other circumstances:

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General at (512) 475-2497.

Sincerely,

Karen E. Stack

Assistant Attorney General

_Open Records Division
KES/ce .

Ref:  ID# 348493

Fnc. Submitted documents

c: Requestor
(w/o enclosures)

~

“We note that the submitted information contains social security numbers belonging to persons other
than the requestor. Section 552.147(b) of the Government Code authorizes a governmental body to redact a
living person’s social security number from public release without the necessity of requesting a decision from
this office under the Act. .




