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ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

July 14,2009

Mr. Fortunato G. Paredes
Escamilla & Poneck, Inc.
216 West Village Boulevard, Suite 202
Laredo, Texas 78041

0R2009-09677

Dear Mr. Paredes:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 349067.

The Clint Independent School District (the "district"), which you represent, received a
request for all statements relating to allegations made against the requestor's client at any
time since January 1, 2009. You .claim that the submitted information is excepted from
disclosure under sections 552.101 and 552.114 of the Government Code. l We have
considered the exceptions you claim and reviewed the submitted information.

Initially, we note that a portion ofthe submitted information, which we have marked, is not
responsive to the instant request because the document was created after the date the request
was received. The district need not release non-responsive information in response to this
request and this ruling will not address that information.

Next, we note the United States Department ofEducation Family Policy Compliance Office
has informed this office that FERPA does not permit state and local educational authorities
to disclose to this office, without parental or an adult student's consent, unredacted,
personally identifiable information contained in education records for the purpose of our
review in the open records ruling process under the Act.2 Consequently, state and local

IAlthough you raise section 552.026 ofthe Government Code as an exception to disclosure, we note
that section 552.026 is not an exception to disclosure. Rather, section 552.026 provides that the Act does 'not
require the release of infonnation contained in education records except in conformity with the Family
Educational Rights and Privacy Act of 1974 ("FERPA"). Gov't Code § 552.026.

2. A copy of this letter may be found on the Office of the Attorney General's website at
htlp://www.oag.state.tx.us/open/20060725usdoe.pdf.
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educational authorities that receive a request for education records from a member of the
public under the Act must not submit education records to this office in unredacted form, that
is, in a form in which "personally identifiable information" is disclosed. See 34 C.F.R.
§ 99.3 (defining "personally identifiable information"). Among other things, you have
submitted education records that you have redacted pursuant-to EERPA for our review.
However, some of the submitted education records still contain umedacted student,
information. Because our office is prohibited from reviewing these education records to
determine whether appropriate redactions under FERPA have been made, we will not addr~ss
the applicability of FERPA to any of the submitted records. Such determinations under
FERPA must be made by the educational authority in possession of the education records.3

Likewise, we do not address your argument under section 552.114 ofthe Government Code.
See Gov:t Code §§ 552.026 (incorporating FERPA into the Act), 552.114 (excepting from
disclosure "student records"); Open Records DecisionNo. 539 (1990) (determining the same
analysis applies under section 552.114 ofthe Government Code and FERPA). However, to
the extent you determine the information you have submitted is not protected by FERPA, we
will consider your other argument against disclosure.

Section 552.101 excepts from disclosure "information considered to be confidential by law,
either constitutional, statutory, or by judicial decision." This section encompasses the
doctrine, of common-law privacy, which protects information that (1) contains highly
intimate or embarrassing facts the publication of which would be highly objectionable to a .
reasonable person and (2) is not of legitimate concern to the public. Indus. Found. v. Tex.
Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). In Morales v. Ellen, 840
S.W.2d 519 (Tex. App.-EI Paso 1992, writ denied), the court addressed the applicabilitY of
the common-law privacy doctrine to files of an investigation of allegations of sexual
harassment. The investigation files in Ellen contained individual witness statements, an
affidavit by the: individual accused of the misconduct responding to the allegations, and
conclusions of the' board of inquiry that conducted the investigation. Ellen, 840 S.W.2d
at 525. The court ordered the release of the affidavit of the person under investigation and
the conclusions of the board of inquiry, stating that the public's interest was sufficiently
served by the disclosure ofsuch documents. Id. In concluding, the Ellen court held that "the
public did not possess a legitimate interest in the identities of the individual witnesses, nor
the details oftheir personal statements beyond what is contained in the documents that have
been ordered released." Id. Thus, if there is an adequate summary of an investigation of
sexual h,arassment, the summary must be released along with the statement of the person
accused of sexual harassment, but the identities of the victims and witnesses must be
redacted and their detailed statements must be withheld from disclosure. See Open Records
Decision Nos. 393 (1983), 339 (1982). However, when no adequate summary exists,
detailed statements regarding the allegations must be released, but the identities ofwitnesses .

3 In the future, if the district does obtain parental or an adult student's consent to submit unredacted
education,records and the district seeks a ruling from this office on the proper redaction of those education
records in compliance with FERPA, we will rule accordingly.
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and victims must still be redacted from the statements. We note that supervisors are
generally not '1itnesses for purposes of Ellen, except where their statements appear in a
non-supervisory context.

. In this instance, the submitted information does not contain an adequate summary of the
investigation. Thus, the information at issue must generally be released, with the identities
of the victims and witnesses redacted. Accordingly, the district must withhold the .
information we have marked under section 552.101 in conjunction with common-law
privacy.

In summarj, this mling does not address the applicability of section 552.114 of the
Government Code or FERPA to the submitted information. The district must withhold the
information we have marked under section 552.101 in conjuriction with common-law
priv.acy. The remaining information must be released to the requestor.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governnientalhody and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php, '
or call the Office of the Attorney General's Open Government Hotline, toll free, at (877)
673-6839. Questions concerning the allowable charges for providing public information
under the Act must be directed to the Cost Rules Administrator ofthe Office ofthe Attorney
General at (512) 475-2497.

~~
Adam LeIber "
Assistant Attorney General
Open Records,Division

ACL/eeg
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