
ATTORNEY GENERAL OF TEXAS

GREG' ABBOTT

July 15, 2009

Ms. Neera Chatte1jee
Public Infonnation Coordinator
The University of Texas System
Office of General Counsel '
201 West Seventh Street
Austin, Texas 78701-2902

OR2009-09776

Dear Ms. Chatterjee:

You ask whether certain infonnatiQn is subject to required public disclosure under the
Public Infonnation Act (the "Act"), chapter552 ofthe Government Code. Your request was
assigned ID# 349022 (UT ORR #44 from this requestor).

-The University of Texas Health -Science Center at Houston-(the "university") received a
request for communications between and among four named university employees or their
staffs over a specified date range. You state that the university will release some responsive
infonnation. You claim that the submitted information is excepted from disclosure under
sections 552.101 and 552.111 ofthe Government Code. We have considered the exceptions
you claim and reviewed the submitted representative sample ofthe requested infonnation. 1

Section 552.101 ofthe Government Code excepts from disclosure "infonnation considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Code § 552.101. This section encompasses infonnation protected by other statutes. You
assert that a portion ofthe submitted illfonnation is subject to section 161.032 ofthe Health

'We assume that the "representative sample" ofrecords submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of information than that submitted to this
office.
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and Safety Code and section 160.007 ofthe Occupations Code, each ofwhich pertains to the
public availability ofmedical committee records. Section 161.032 ofthe Health and Safety
Code provides in relevant part:

(c) Records, information, or reports of a medical committee, medical peer review
committee, ... and records, information, Or reports providedby a medical committee,

. medical peer review committee, ... to the governing body ofa public hospital ... are
not subject to disclosure under Chapter 552, Government Code.

(£) This section and Subchapter A, Chapter 160, Occupations Code, do not
apply to records made or maintained in the regular course of business by a
hospital, health maintenance organization, medical organization, university
medical center or health science center, hospital district, hospital authority,
or extended care facility.

Health and Safety Code § 161.032(c), (£). Similarly, section 160.007 of the Occupations
Code provides:

(a) Except as otherwise provided by this subtitle, each proceeding or record
ofa medical peer review committee is confidential, and any communication
made to a medical peer review committee is privileged.

Occ. Code § 160.007(a). You assert that the information you have marked under these
statutes "was created as part of a medical peer review inquiry [and] was submitted to,

-~-~- ~ ~_. ---reviewed~~and~used-by~a ~[universityYmedicalcommittee-charged-with-appointments; .. -----~-------
promotions, and tenure ... for the purposes ofassessing faculty members' qualifications and
professional achievement." Based on our review of the relevant statutes, your arguments,
and the information at issue, we agree that the information you have marked under
section 161.032 ofthe Health and Safety Code and section 160.007 ofthe Occupations Code
consists of confidential records of a medical peer review committee. Accordingly, the
university must withhold this information pursuant to section 552~101 of the Government
Code.

You claim that the remaining information at issue is excepted from required public
disclosure by section 552.111 of the Government Code. Section 552.111 excepts from
disclosure "an interagency or intraagency memorandum or letter that would not be available
by law to a party in litigation with the agency." Gov't Code § 552.111. This exception
encompasses the deliberative process privilege. See Open Records Decision No. 615 at 2
(1993). The purpose ofsection 552.111 is to protect advice, recommendations, and opinions
in the decisional process and to encourage open and frank discussion in the deliberative
process. See Austin v. City of San Antonio, 630 S.W.2d 391, 394 (Tex. App.-San
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Antonio 1982, no writ); Open Records Decision No. 538 at 1-2 (1990). In Open Records
Decision No. 615, this office re-examined the statutory predecessor to section 552.111 in
light of the decision in Texas Department ofPublic Safety v. Gilbreath, 842 S.W.2d 408
(Tex. App.-Austin 1992, no writ). We determined that section 552.111 excepts from
disclosure only those intemal communications that consist ofadvice, recommendations, and
opinions that reflect the policymaking processes-Dfthe governmental body. See ORD 615
at 5. A governmental body's policymaking functions do not encompass routine intemal
administrative or personnel matters, and disclosure of information about such matters will
not inhibit free discussion of policy issues among agency personnel. Id.; see also City of
Garland v. The Dallas Morning News, 22 S.W.3d 351 (Tex. 2000) (Gov't Code § 552.111
not applicable to personnel-related communications that did not involve policymaking). A
governmental body's policymaking functions do include administrative and personnel
matters of broad scope that affect the govemmental body's policy mission. See Open
Records Decision No. 631 at 3 (1995). Moreover, section 552.111 does not protect facts and
written observations of facts and events that are severable from advice, opinions, and
recommendations. See ORD 615 at 5. But if factual information is so inextricably
infertwiriedwifli maferla.liriv6lviriga.dvice, opiriiori; or· recbfnrhelidati6n .as 16 hiake
severance ofthe factual data impractical, the factual information also may be withheld under
section 552.111. See Open Records Decision No. 313 at 3 (1982).

We also have concluded that a preliminary draft of a document that is intended for public
release in its final form necessarily represents the drafter's advice, opinion, and
recommendation with regard to the form and content of the final document, so as to be
excepted from disclosure under section 552.111. See Open Records Decision No. 559 at 2
(1990) (applying statutory predecessor). Section552.111 protects factual information in the
dIaftthat also will be included in th~final version of the docl.!.m~nt. See id. at 2-3. Thus, _

- - ----- - --- --- --section -552;-Hl--encompasses-the-entire-contents,-including-comments,--underlining,- - - ------- ----
deletions, and proofreading marks, of a preliminary draft of a policyma.king document
that will be released to the public in its final form. See id. at 2.

You indicate that some of the infonnation you have marked under section 552.111 consists
of draft versions of documents intended for release in their final form. We agree that the
university may withhold this information, which we have marked, under section 552.1-11.
We also agree that the university may withhold the additional information we have marked
under section 552.111. However, the remaining information you have marked under this
exception consists of facts and written observations of facts and events that are severable
from advice, opinions, and recommendations. Thus, the university may not withhold this
infonnation under section 552.111.

In summary, the university: (1) must withhold the infonnation you have marked under
section 552.101 ofthe Government Code in conjunction with section 161.032 ofthe Health
and Safety Code and section 160.007 of the Occupations Code; (2) may withhold the
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infonnation we have marked under section 552.111 ofthe Government Code; and (3) must
release the remainder of the submitted infonnation.

This letter ruling is limited to the particular infonnation at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
detennination regarding any other infonnation or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
govermnental body and ofthe requestor. For more infonnation concerning those rights and
responsibilities, please visit our website at hti)):llwww.oag.state.tx.us/open/index orl.php,
or call the Office of the Attorney General's Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
infonnation under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General at (512) 475-2497.

Si~0clt
Ryan T. Mitchell
Assistant Attorney General
Open Records Division

RTM/rl

Ref: ID# 349022

Ene. Submitted documents

cc: Requestor
(w/o enclosures)

Mr. Devin Longuet
Office of Legal Affairs
UT Health Science Center at Houston
P.O. Box 20036
Houston, Texas 77225
(w/o enclosures)


