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Mr. Hyattye O. Simmons
General Counsel
Dallas Area Rapid Transit
P.O. Box 660163
Dallas, Texas 75266-0163

0R2009-09&73

Dear Mr. Simmons:

You ask,whether certain information is subject to required public disclosure under the Public
Information Act (the "Act"), chapter 552 of the Government Code. Your request was
assigned ID# 349515.

Dallas Area Rapid Transit ("DART") received a request for information concerning the
customer service department and presented to DART's board ofdirectors at a specified board
meeting. 1 You claim the requested information is excepted from disclosure under
sections 552.101, 552.103, and 552.117 ofthe GovernmentCode. We have considered the
exceptions you claim and reviewed the submitted information.

Section 552.103 of the Government Code provides in relevant part as follows:

(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person's office or employment, is or may be a party.

(c) Information relating to litigation involving a govermnental body or an
officer or employee of a governmental body is excepted from disclosure
under Subsection (a) only ifthe litigation is pending or reasonably anticipated
qn the date that the requestor applies to the officer for public information for

. access to or duplication of the information.

lWe note that DART received clarification regarding this request. See Gov't Code § 552.222(b)
(governmental body may communicate with requestor for purpose of clarifying or narrowing request for
information).
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ld. § 552.l03(a), (c). DART has the burden of providing relevant facts and documents to
show that the section 552.103 exception is applicable in a paliicular situation. The test for
meeting this burden is a showing that (1) litigation was pending or reasonably anticipated on
the date that the governmental body received the request for information, and (2) the
information at issue is related to that litigation. Univ. of Tex. Law Sch. v. Tex. Legal
Found., 958 S.W.2d 479,481 (Tex. App.-Austin 1997, no pet.); Heardv. Houston Post,
Co., 684 S.W.2d 210,212 (Tex. App.-Houston [1st Dist.] 1984, writ ref'd n.r.e.); Open
Records Decision No. 551 at 4 (1990). DART must meet both prongs of this test for
information to be excepted under section 552.103.

You state, and provide documentation showing, that two DART employees filed claims of
discrimination with the Equal Employment Opportunity Commission (the "EEOC") prior to
the date of DART's receipt of this request for information. This office has stated that a
pending EEOC complaint indicates that litigation is reasonably anticipated. See Open '
Records Decision Nos. 386 at 2 (1983), 336 at 1 (1982). Thus, we agree DART reasonably
anticipated litigation on the date it received the present request for information. You explain
the information at issue is related to the anticipated litigation.

We note, however, it appears the opposing parties have seen or had access to the submitted
information. The purpose ofsection 552.103 is to enable a governmental body to protect its
position in litigation by forcing parties seeking information relating to the litigation toobtain .
such information through discovery procedures. See ORD 551 at 4-5. Thus, when the
opposing party has seen or had access to information relating to pending or anticipa~ed

litigation, there is no interest in withholding that information from public disclosure under
section 552.103. See Open Records Decision Nos. 349 (1982), 320 (1982). We further note
that the applicability of section 552.103 ends once the related litigation concludes or is no
longer anticipated. See Attorney General Opinion MW-575 (1982); Open Records Decision
No. 350' (1982). Therefore, because the opposing parties have seen or had access to the
submitted information, it may not be withheld under section 552.103 of the Government
Code.

We next address your argument under section 552.101 of the Government Code for the
submitted information. Section 552.101 of the Government Code excepts from disclosure
"information considered to be confidential by law, either constitutional, statutory, or by
judicial decision." Gov't Code § 552.101. This exception encompasses information that
other statutes make confidential, including the federal Family and Medical Leave Act (the
"FMLA"). See 29 U.S.C. § 2801 et seq. Section 825.500 ofchapter V oftitle 29 ofthe Code
of Federal Regulations identifies the record-keeping requirements for employers that are
subject to the FMLA. Subsection (g) of section 825.500 provides that: .

[r]ecords and documents relating to medical certifications, recertifications or
medical histories of employees or employees' family members, created for
purposes of FMLA, shall be maintained as confidential medical records in
separate files/records from the usual personnel files, and if ADA is also
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applicable, such records shall be maintained in conformance with ADA
confidentiality requirements[], except that:

(1) Supervisors and managers may be informed regarding necessary
restrictions on the work or duties of an employee and necessary
.accommodations;

., (2) First aid and safety persol1l1el may be informed (when appropriate)
if the employee's physical or medical condition might require
~mergency treatment; and

(3) Government officials investigating compliance with FMLA (or
other pertinent law) shall be provided relevant information upon
request.

29 C.F.R. § 825.500(g). You state the submitted information contains FMLA medical
.certification and recertification records. You inform us these records are maintained as
confidential medical records in a separate file. Based on your representation and our review,
we agree the information we have marked is subject to the FMLA. Accordingly, DART must
withhold the marked information under section 552.101 of the Government Code in
conjunction wi~h the FMLA.2

Section 552.101 also encompasses the doctrine of common-law privacy, which protects
information if (1) the information contains highly intimate or embarrassing facts, ~he

publication of which would be highly objectionable to a reasonable person, and (2) the
information is not oflegitimate concern to the public. Id. at 685. The types of information
considered intilTIate or embarrassing by the Texas Supreme Court in Industrial Foundation
include~ inforInation relating to sexual assault, pregnancy, mental or physical abuse in the
workplace, ill~gitimate children, psychiatric treatment ofmental disorders, attempted suicide,
and injuries to sexual organs. Id. at 683. However, information pertaining to the work
conduct and job performance of public employees is subject to a legitimate public interest
and, therefore,generally not protected from disclosure under common-law privacy. See
Open Records Decision Nos. 470 (1987) (public employee's job performance does not
generally constitute employee's private affairs), 455 (1987) (public employee's job
performance or abilities generally not protected by privacy), 444 (1986) (public has
legitimate interest in knowing reasons for dismissal, demotion, promotion, or resignation of
public employee), 423 at 2 (1984) (scope ofpublic employee privacy is narrow). While you
claim the remaining information is excepted under section 552.101' in conjunction with .
common-law privacy, we find the remaining information pertains to the qualifications and
work conduct ofcurrent and former DART employees and the conditions for their continued
employment. We determine there is a legitimate public interest in this information.

2As our ruling is dispositive, we need not address your remaining arguments against disclosure ofthis
information. '
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Therefore, the no portion of the remammg information may be withheld under
section 552.101 in conjunction with common-law privacy.

Finally, you raise section 552.117(a)(1) of the Government Code, which excepts from
disclosure the current and former home addresses, telephone numbers, social security
numbers, personal cellular telephone numbers, and family member information of current
or former offiCials or employees of a governmental body who request that this information '
be kept con:qdential under section 552.024 of the Government Code. Gov't Code
§ 552. 117(a)(1). Whether a particular piece of information is protected under
section 552.117(a)(1) must be determined at the time the request for it is made. See Open
Records Decision No. 530 at 5 (1989). You state, and provide documentation showing, that
the former employee whose information is at issue elected to keep his information
confidential. Thus, DART must withhold the information we have marked pursuant to
section 552.117(a)(l).

In summary, DART must withhold the information we have marked under section 552.101
of the Goven1ment Code in conjunction with the FMLA. DART must withhold the
information we have marked under section 552. 117(a)(1) of the Government,Code. The
remaining information must be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determinationriegarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call ,the Office of the Attorney General's Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator ofthe Office of '
the Attorney General at (512) 475-2497.

Sincerely, '~

r
Assistant Attorney General
Open Records Division

JH/eeg
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Ref: ID# 349515

Ene. Submitted documents

cc: Requestor
(w/o enclosures)


